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PREVENTIVE DETENTION OF JUVENILES 

TUESDAY. JUNE 19. 1984 

U.S. Senate, 
Subcommittee on Juvenile Justice, 

Committee on the Judiciary, 

Washington, DC. 
pursuant to notice, at 9:3.5 a.m., in room 
oh^ Dirksen Senate Office Building, Hon. Arlen Specter (chairman 
ol the subcommittee) presiding. 

Staff present: Mary Louise Westmoreland, chief counsel; Scott 
Wallace, counsel; Bruce King, counsel; and Tracey McGee; chief 
ciei*K. 

STATEMENT OF HON. ARLEN SPECTER. A U.S. SENATOR 

L™,J"*'^ HKNN '.YLVANIA. CHAIRMAN. SUBCOM- 

MITTEE ON JUVENILE JUSTICE 

Senator Specter. Good morning. This hearing of the Juvenile 
Justice subcommittee will convene. 

Today we will consider implications of the decision of the Su- 
preme Court of the United States in Schall v. Martin which was 
handed down 2 weeks ago yesterday, on June 4, concerning the 
question of preventative detention of juveniles pursuant to a New 
York statute. 

The scope of this hearing is under the authority of the Congress 
to legislate under article V of the 14th amendment on due process 
issues. 

The concerns which we will address relate to the underlying 
tacts of Schall, where juveniles were detained on offenses ranging 
from enticing others to gamble, to first degree robbery. A number 
of the class involved were first time offenders, and according to the 
facts presented to me, the vast majority of those detained were 
placed on majority— or their cases were ultimately dismissed. 

The court of appeals for the second circuit held that New York 
law violated due process, because the statute was administered in 
8ucti a way that the detention period served a punitive purpose 
where the juveniles had never ever been adjudicated as delin- 
quents. 

The whole issue of juvenile detention is important because of the 
presumption of innocence which is attached to everyone prior to 
conviction. VVherever preventative detention is used, it has to be 
very sohdly based, and that is an issue that has been debated ex- 
tensively in the Federal Crime Control Act in the District of Co- 
lumfjia where there is limited pretrial detention that has special 
implications and concerns when used for juveniles. 
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The Supreme' (!ourt in reaching its decision stressed the States' 
interest in protecting the child from future criminality. That raises 
a fundamental concern, at least on my part, as to how protection 
from future criminality is to be obtained from the experience that I 
have seen, incarceration where juveniles are held in detention with 
others is one of the best breeding grounds, and educational spots 
for future criminality. 

The courts said that— the Supreme Court said that juveniles, 
unlike adults, are always in some form of custody. An underlying 
factual consideration, which in my judgment, at least, is in very 
substantial doubt. This decision is a very important one, it has far 
reaching implications, and it is a matter which we felt this subcom- 
mittee ought to review at the earliest possible moment, so we are 
holding these hearings at this time. 

Our first panel consists of Professor Martin Guggenheim and At- 
torney Lenore Gittis. If you two would step forward, we would hear 
you at this time. 

l^rofessor Guggenheim is professor of law from New York Uni- 
versity Law School and argued the case on behalf of the juveniles, 
and Ms. Gittis, Attorney-in-Charge of Juvenile Rights Division, 
New York Legal Aid Society. 

Welcome, Professor Guggenheim. We will begin with you. 

STATKMKNTS OF A PANKL CONSISTING OF MARTIN GUGGEN- 
IIEI.M, PROFKSSOK OF LAW, NKW YORK UNIVERSITY LAW 
SCHOOL. NKW YJRK, NY; LENORE GITTIS, ATTORNHY-IN- 
CHAR(;K. juvenile rights division, new YORK LEGAL AID 
SOCIETY, NKW YORK, NY, ACCOMPANIED BY JANET FINK, AS- 
SLSTANT ATTORNEY-IN-CHARGE 

Mr. Guggenheim. Thank you, Senator Specter. It is a pleasure to 
be here this morning, and to attempt to push forward the efforts 
that we have pressed for the last 12 years in the courts, to try to 
find a solution to an unfortunate problem throughout the United 
States in juvenile justice, which is a shockingly, and I might add, a 
ridiculously high rate of detention of juveniles upon arrest. 

Although on other occasions this body and others in the Congress 
have been concerned with the conditions in which juveniles are 
placed, after being removed from their homes, and although I 
agree with your remarks at the commencement of these hearings, 
to the effect that these facilities constitute breeding grounds, and 
also often subject children themselves to, as victims of crime, 
through abuses in these facilities, I think the appropriate focus, in 
an attempt to find a solution at the national level, at this time 
should not be on how to render these facilities more benign, but 
how to eliminate needless detention in the first place. 

There is overwhelming evidence to show that the situation in 
New York is mirrored throughout this country. At least eight juve- 
niles are deprived of their liberty before they are proven guilty, 
while they are cloaked with the presumption of innocence, for 
every one child is placed out of his or her nome after a conviction 
or adjudication. 

Juvenile justice has resided in Alice s Wonderland since ita in- 
ception. If ever there is a justification for incarceration before trial, 
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it must be acronipanird by a compelling State interest. There 
simply is no compelling State interest in depriving a young person 
of his or her liberty under the punitive purpose of protecting the 
community from predators, when that person is found to be suffi- 
ciently safe for release within several weeks. 

I am proud of the effort that we have waged in an attempt to 
Correct this terrible policy, not only because I believe that this 
policy is unconstitutional, but because I believe that by changing it 
we can begin to improve juvenile justice. 

Senator Spectkr. Professor Guggenheim, the Supreme Court has 
said that it is constitutional. 

Now. notwithstanding your view, or perhaps mine, where do we 
go from here? 

What would you suggest that the Congress do to fashion proce- 
dures where there can be protection of the juveniles' constitutional 
rights, by statute, of course? 

Mr. Guggenheim. The area to begin looking into is to circum- 
scribe the capacity to detain a juvenile on the basis of protecting 
the community from crime. By targeting and limiting those eligible 
for detention on that basis, to those who are accused of serious of- 
fenses. 

Senator Si'K(TER. Would you suggest a prompt hearing after the 
arrest? 

Mr. GuoGKNHKiM. Pardon me? 

Senator Specter. Would you suggest a prompt hearing after 
arrest, to make a factual determination as to whom should be tar- 
geted? 

Mr. Guggenheim. Well, I think that what we need are guide- 
jines, or statutes that limit those eligible for detention. The hear- 
ings after arrest do occur, but they occur now 

Senator Spe(Tkr. How long after arrest? 

Mr. Guo(;knheim. Well, in New York, for example, relatively im- 
mediately. There is the next court date. The next date that the 
court is in session. 

Senator Specter. What does that mean? 

Mr. Guggenheim. If it is other than on a weekend, it would be 
the next morning. They would spend one night. 

Senator Specter. One night in jail, and the next morning a judi- 
cial officer makes a determination as to the nature of the charge, 
the background? 

Mr. GuCfGKNHKiM. Yes. 

Senator Specter. And a decision as to whether there would be 
further detention? 

Mr. Gu(;gknheim. Yes, but as Justice Marshall found in dissent, 
the decision process itself is nonetheless a parody, and the problem 
is not. in my opinion, to look at trying to speed up procedural pro- 
tections, but to deal with substantive limitations, to say, for exam- 
ple, that one is ineligible for consideration for preventative deten- 
tion because of the absence of a sufficient compelling State inter- 
est. 

Senator Spkctkr. If a judge, the day after finds that somebody is 
guilty of gaming, or enticing somebody else to gamble, as the facts 
apparently were in this case, is it a matter of practice for that judi- 
cial officer to maintain the custody of that child? 
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Mr. (fU(i(iKNHKiM. Well, the judge does not find that the person 
committed the crime of* which he is accused, but only that there is 
a petition pending on that act. 

Senator Specter. I understand that, but it is a petition for 
gaming. 

Are you saying to me that when these hearings occur the next 
day, some juvenile is charged with gambling, or inducing others to 
gamble, that that juvenile is retained in preventative detention? 

Mr. Guggenheim. May be, I would suggest, and guess that most 
are not. 

Senator Specter. Professor Guggenheim, never mind maybe or 
guesses. What do we know? 

Mr. Guggenheim, Yes, the record in this case, in Schall itself, 
demonstrates 

Senator Specter. Do you know of juveniles who were so preven- 
tatively detained, that were charged with offenses of enticing 
others to game? 

Mr. Guggenheim, Certainly. Not only that 

Senator Specter. Many? 

Mr. Guggenheim, Well, let me broaden the answer. 
We have shown in this record that 51 percent of the juveniles de- 
tained in New York State were accused of offenses no higher than 
misdemeanors, generally. 

Now, then we could look more at categories within that 

Senator Specter. As to misdemeanors, some of those are serious. 
Mr. Guggenheim. Most of those are not, and I might argue all of 
those are not, when we are talking about the purpose of detention 
to prevent crime for a relatively short period of time. 

Senator Specter. What is the most serious misdemeanor under 
New York law? 

Mr. Guggenheim, Well, by definition, it is eligible for jail for no 
more than one year. That is the distinction between felonies and 
misdemeanors. 

Now, burglary in the third— well, I am not sure, I do admit that 

there are some 

Senator Specter. Assault with a deadly weapon? 

Mr. Guggenheim. No, that is a felony. That is a very high 

Senator Specter. Aggravated assault? 

Mr. (fUOGENHEiM. That is also a felony. Only simple assault, 
punching somebody, or kicking somebody, with no intent to 
produce bodily harm, is a misdemeanor, the highest misdemeanor. 

Senator Specter. Does the Congress have the authority under ar- 
ticle V of the 14th amendment to define constitutional rights in 
this regard? 

Mr. Gu(i(;KNHEiM. \ believe that the Congress does, and I would 
analogize this problem to the status offense problem that Congress 
has dealt with since 1974. 

Senator Specter. We had substantial testimony last week from 
Director Alfred Regnery that the Congress has no authority to leg- 
islate under article V of the 14th amendment. 

Mr. tJiuujENHEiM. I understand that, and plainly this issue arises 
in this context. I do believe Congress has that power, and I do be- 
lieve Congress should exercise that power. 
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I think I hilt wr vv;islp ;i ^n»;ii deal ol money, and we harm kids 
to boot, and most important ol alh and linallv, we do not protect 
society. 

Senator Spkctkr. Professor GuKf;enheim, it would be very helpful 
to this subcommittee il you could provide us a more detailed, factu- 
al analysis as to what happened in your case. 

Mv own instinct is that you are correct, that it is painting with a 
vastly overbroad brush in what is bein^ done on this detention, if 
the facts support the assertion of the juveniles on relatively minor 
charges are detained for protracted periods of time. 

It would be very helpful in structuring a remedy to have those 
hard facts at hand, such as the group in your case, because that is 
the focus of attention. 

How many juveniles are involved, how many were detained on 
specific minor offenses, particularizing the offenses, how long they 
were detained, and what were the circumstances of their deten- 
tion? That is, what kind of secure facilities were they detained in? 

And I do not suppose you could go beyond establishing a causal 
connection between that kind of detention later and criminal con- 
duct, to the extent— or perhaps you could. 

Hut to the extent that that could be established, it would be even 
more persuasive. 

Mr. Gu(;(;knmkim. Well, I am not sure that that could be estab- 
lished. I would be delighted and privileged to provide the commit- 
tee with the information you have just asked for, but I would also 
suggest that commentators, including the Supreme Court, have 
criticized juvenile justice for many years for its failure to impact 
successfully on the recidivism rate. 

I look to this policy and practice as the most important mistake 
that juvenile courts indulge in, in breeding and in continuing crime 
spiraling, rather than reducing it. 

Senator Spkcter. Do you know of any empirical evidence that de- 
tention of juveniles does breed crime? 

My own experience leads me to that conclusion, but is there any 
empirical evidence, to your knowledge? 

Mr. Gu(k;enhkim, None that I could think of, or cite at this 
moment. 

Senator Spkctkr, If vou could find some, it would be helpful. 

What happens in the Senate Judiciary Committee, and in the 
Senate and the Congress is that when ideas are advanced along 
th is line, like Senate bill ^I'^O, or 522, which we had hearings on last 
week, to separate out status offenders, or juveniles accused of 
crime, or adults accused of crime, there is an immediate question, 
why should that not be left to the States, 

Kss(»ntially what the Supreme Court held here. So that to the 
extent that there is hard, factual material, then it is a matter 
where those of us who have this sense of change, and a compelling 
change, by Federal requirement, can make a case which would 
overcome the inclination of many in the Congress to stand by 
States' rights, and leave it up to the States to decide how to handle 
these specific problems. 

So that is the kind of factual information we really need. 

Mr. Gu(;(;enheim. Fine 

Senator SrECTER. Ms. Gittis, what do you think about this? 



ProfoHsof (;ii^jKenh(Mm, your full testimony will be included in 
the record, and so will yours, Ms. Gittis. 
(The prepared statement of Mr. Guggenheim follows:] 
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Prepared Sfatemeni of Martin Guggenheim 



Thjink you very much for the c-pport unity to *pp«ar be for© you 
today to testify on the important topic of the prc?-trial 
detention of juveniles. It is a subject of particular 
significance to wie, having spent the past fourteen years* 
challenging in the state and feder^al courts the detention 
practices of juveniles m New York State leading ultimately to 
the Suprf»riie Court decision two weeks ago in Schall v. Martin 
which upheld the constitutionality of New York's scheme and which 
served as a catalyst for these hearings today. 

I a'li especially glad to have the opportunity to press 
'•-f'ward t-^rough other channel?! after so disasterous an opinion as 
the -.ne wr.^rten by Justice Rhenquist for the Court. find since I 
an rot ''i-r-w m a court of law, I arn particularly pleased to be 
able t: 9h i f t rpy fr^cus somewhat from constitutional analysis to 
policy. Please don* t misunderstand rne, I remain sonvinced that 
Mew Yor;*' s preventive detention scheme, and others like It, 
-ffend basic precepts of fimerican const isut ional law. The c«se 
agamr.^ tKe New York statute uphi#ld by the Supreme Court im 
p..wer'.i:. Only by invoking atavistic notions which denigrate the 
tiberty .r.tf»rT»'^t vf juveniles to such a low level was the Supreme 
C'-.'irt a'ole t'l' lush ^ack the const i t ut ioral challenge advanced, 
iTptar' . r Q "ihe custody of one's parents with the custody of the 
jail'-i wt4r"ie»n signals a substantial retreat from the Court's 
ccf.uiii t flier. t .r, In ri? Gault in l3o7 to "candidly appraise'* the 
j.-veniZg j'i'jtic*? T/«>terii and to res^ioct the principle the neither 
the Fo:jrteent*i nr.iendfiient nor the Bill of Rights is for adults 
a Inne. 

Nonothelevia, \t is inappropriate to relitigate the decision 
i-'t Schall -n these halls and I corne b-T^ore you today not to raise 
tn3 C':in<,t 1 1 ut I ona 1 defects inherent in preventive detention but 
to discuss why Congress should be corcorned about laws liUc New 
Vor^*'Q «r,d why these laws 'nust "ne al*-ered if we ever eKpect 
^uvenile justice to work. This sleases 'oo because, although the 
constitutional case agai'.-it tnese laws is powerful, the policy 
case IS overwhelming. The wors^t aspect of these laws is perhaps 
"ot that they inflict a wrongfi.il deprivation of liberty On 
rhilriren, but that they are /tasteful and hariiful to all of 
3:'Ciet y. 

Simply put, juvenile justice has always resided in Alice's 
Wonderland and the worst features of the system have always been 
the policy of locking kids up upon arrest m id iculous 1 y high 
ni(fnbc«r's. In juvenile justice, juveniles accused I'-f criminal 
f.-i sbehavioi' are deprived of their liberty while they are cloaked 
«ith th© ;ji etiempt ion of innocence; orce the presumption is 
overccn^e and they are adjudicated qui It y of wrongdoing, however, 
they are released bac'-* tr- their homes. 

'^n one level, ♦rhig netherworld of justice could not appear 
be af^tjMrd. Let rne briefly try to ewplam why the process 

-^or^^H t Ji-n it what i^ wrong with it| and what could bt> 

f1--.r.e t«' iM^rf'Tve it. 

>MY -^^^B SYSTEM OPE^OTES AS IT DOES. 

T'lvenile jMslice is premised in its most basic component on 
t*^'^ ideal of ii^idi vid .lal I zed justice. Tor each child who comes 
I nt • ♦'ho "system, the judge is supposed to correct «rty 
def ic iS'^-cies m the child which may have caused or oKplain his 
Misbehavior', For each child, the court is expected to develop •n 
individualized treatment plan which best serves the needs And 
best mter^ests of the child. Though there is always an 
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pMrr.heral t.. Khn nnuu^ry ot),oct of th*^ roMrt'-i r:»ttontiOn - th© 
•-^ vld. 3ervir.y f-^o ld» 3 -jest ir.teresic-. „hicri are consistent 

the loast re^t f-,ct xvb alterr.ative is the prMm.>ry objective* 
tS{? -./stSM. Dr. the other hard, tho-igh c-.^rtnium ty protection 
■ir.r? ..v,r»i3hr.tc ; hewe rare:y beer. frar,..ly embraced as legitimate 
..je»c..:vo«.. of jiv^rnle j..,e.tice, judges nave ^.ever refused to 
^:-r.ish rh; lr.^er. wh.-^ cof.te before them or to attef.ipt i:o ensure that 
-V* .-.:vf.i..^ity je protected i cir, appro:jr j at 9 frtar.ner. 



'-'^^ pos«3ible to ^.ervf? iot^ f.ui«ster-i at r,nc9'^ 

virt iCMl ir;y v^her. judges are er.joir.u»d ^ot to T.ir.iah and t.-. *ake 
■r-.y .he -h.ld'-a best interests into account ir 'ashi.-.n^rn ar, 
» •:-:.priatH oentence-^ The an<5wer' is, -.ot ^i-.n .j -^at dificltyi 
If jMvenile court* can't punish ^ic"^ a'ter they ore convictec: of 
iminal wrongdoing, they can always :)..nir.nG:: hef.-.re *heir 

V^'^'^^f/'^*..^''^'^' Z^^" ::'^viKg t-or. cr ouni shr.tent , 

^ ^^^^^'ter they are formally ad j ud icat erJ a-, ce 1 i r.q tei^r t , the <5y*5teM 
» ..t-i into itG best ir.t(9r«et>tr. -.lode. Thi^ ^.h:ft tr.m^lates mto 
^e.'.ier.cy in sentencing, o,,t hat-s'^r.e^is i deienM..^,. 

In statist ical terms, it means that about eight luvemles 
.ri, detained before trial ^or every juvenile placed out of hm 
^.■^e after trial. Througnout the United States, this ratio runs 
.fin. every respected study over the last decade has proven tMc? 
.ame thir.g , ,ie .^r,6 again, the pr imary correct lor.al response to 
...vorute nel.nquency i c; to locK kid^ vp for a couple of weeks. 
■I'. I, t r,ir cojrt case is completed and then to let them go. 

^ ''^P'^ f'taKWiiG the discretion available to each judgr 

to dr. ^-at ir» ne-.t for Pach child who comes before the court 
.ouic-„,3t...'e^ h.we ^een f:t to authorise judges to detain any 
jMvpni.e, ..t ar.y time, for ary reason which the j ,.dge regards as 
.^ppr :.pri.,te. ^^.i^, New Yor^*•3 standard, which is prntntypica^ of 
f^^*^^'' aut-.:.ri.^es detention whenever the judge believes 
.h^t the j.verile is a serious risV of committing a crime, if 
t-.^ayn::}. -.13 ;T-.wer ig not limited by the pnor record nf the 
veni.M; ,t r.ot :iMited by the type of conduct which brought 
.e jMvc^.il.^ :,«f.:.re the coMrt ; it is not limited by the 
;:-:bar)il,ty . f ni.t:,r'ate placement. There is even no requirefrtent 
^ si..w:n.3 f.at tne juvenile proabaly committed the crime which 
':ro.u;''*: v n f, cor^'t m the first place. 

^-^o -.ro ti-c>e ;jrir.ciple def-cts which these schemes work. 
. 1 r:.'o a deprivation o*^ liberty based on unbridled 

>y t IMP .1 judge feels t^at a child should go tr. 
^ ^ ' "^•'''♦'iripr.t basis to locU him up. 

-^. t-.. I rt. r.ot ir.tend to pr'.^ve tni^ or to go into 

.^r/ .fP>t..i th:^. oprn-Prded power virtually guaranteer* 
■ ' " ■ --'r" •> r,eci.»ior. to detain wi a 1 be .»adP ricre than ten 
.ir.- . ovnry c.rrect decision. Thi^ statement requires snmr 

^^■'PMb^nng that the titular aurrjose .-.f the 
-e.-r.t.-. l:. ..rMMe prevention, a ^rr-gful cr i^rr-. K-eous detention 
I. r-.e : . ^h'.rh nc crime would have hf=»er. committed evpn if ^-he 
. ^.,ri •:ieor rpl^a^ed. Preriictirr- future behavior is a t.^sk 

' '^Ppr-Tiately rele^jated to tho-.e wno rp-id tt>a 

.-•/^"M hut a-F^-SMr.irs T^ome capsc.ty r r.-cic.. :;c i ent i ".t 

:'/;^'^:h """'1':,'^ 'r. certat.. ..MStar.c^, t .e -.r..diction 

- -cti^d in the ".h-.rt time ar^ with the .i-.te-l :at.. .:>vai;.ble t- . 
»-rnigK,Ment judgp-i, t^ever/ je.t , t^rj .... ^ wi'l ."»rr.-.ct 

• -iT.ely that a ^ ivnr^ie w-.Id c :.mM 1 1 3 crime^Pr. t,f,e^ ^. -i- nvnrv 
n MMe that wi-: .'•. nrt::^ t-j^t ."^-edicti--.. 

There 1 1 a trta! /.r.c^r.r^ r.f balance or fairrD<5s. "^t-. 

• • - power to detain ir.vite-, ^r.n r-p^'iltcs m the depr i vcit i r.n of 

1 ^•^••■ty of thousands of j . vc^r- 1 ; r^e^ ^h.-. -,av*? ^cpn acr-.^r.^nd '.f 

.lal .usc'.Kduct. P-or n^^mple, Sl'A of the J'.vpnile-. dPtair.gc' 



ERIC 



12 

BEST COPY AVAILABLE 



9 



\ri NeM York would meligi^lo f-i?' detention under tho Di<3trict 
of CclumbiA preventive detention law ^or adults, Juveriilft% ir» 
York have been preventively dotal ned ^or Qtealing a pair of 
.Mort«i froM a depar'fcMont store or for playing a game of 
f'rfce-card Monte on the street, ^h» coMplet© absense of a sense 
-.f proportionality lo striking. 

WMOT 13 WRONG WITH THE S^ST^^ AS IT OPERPTES. 

The pr.: blern-^ at ^ndarit with the systtfM av I have just 
cJe^cri^Rd It ar-e obvious. It's both much too ei^^y to get locked 
up "aefor-e trial, on thp one »iand, and, perhaps, too difficult 
ifter t? utl, on f^e other. "^he system is 3ro»sly i Mb* lanced. 
*"his imbalance does nore than offend the sens) bi 1 it ie« of 
t^^ 'ughtful and concerned observers. It is unnecessary, unwise 
•\nd, extreri^ely counterproductive. It teaches young people 
•)-*»JC i^-p I y the wong message. Ond, if I May be so bold a« to 
I'lygp'-A .t, it i«$ r'esponsi ble for the high r'ate of recidiviBfii 
whicn occur's among juveniles. 

et^ri*: B I nee fne Supreme Court 'fc decision m In re Gault 

• • ^, ^■•''irt^* and commentators have lamented juvenile justice's 

• ill If '-' t • i F'(<iicLe r*F*ridivism or, indeed, even to cjo a better job 

- llir^ ..r' reducing criiiie than their adult courtterparts. 

• *. I - iiy '^pirion thcit tne comtained effects of detention and 

■ Of '.nr i K.r, />i.ictice'^ of juvenile courts is primarily responsible? 
^ t iio f< I »Htp .jf r'pcidivism. These practice'^ teach kids 

t•^lr-^ ifice. "^he f'rst, and per'haps most important 
i.*tjt»5'« fi»pssaj« IT. a di^resiect f-or* law and for their rights whic»i 
c.-ur't'«> work even youths of tender* age can appreciate thr 

■ ' 1 ,n f t*^p pr*f9<Dumpt ion f i cmoccr cc^. Pe»ing punisned bef ore 

• ■€? ^.-^s r-ne' 3 day m cour t is perce»ived by t*iose punished to bt» 
\.. '.m^air rjis it actually is. Sec':'.d, and ppfiaps par-adOM ica M y, 
t'^is regirrten of punishment bef-iT'e ".rial c-:mb:ned w:'t:h release* 
^Fter conviction is f ''Gfl le-'it I tiertre i vf**:: by t^i^ ju/oniles 
Infected as an unduly 1 ok. lent -:ys':^?''^ m w^ich (T'oinQ the rr-ime i«^. 
.''ten W'-rth doing t*^e time. 

^ven if kiijci ai'e ^dIp t-:* «n nfir-p': i ate t.e -^r* i nr pi e tnat 
;■ i«f'hf.ier,t t^Mouin r rjrecf^dt? j-'-r-of f g'.ult, t^'py ar'e Kiot sc- 
:ph ist icated as to be able to appr'ec;ate tht? fir*? d i '^•t i net i on 
J iveni le courts wor^ between ^re- And po'it -ad j i cat i ve 
" -»pr*i vat ions of liber'ty. To ♦;^^e .ns - oh i st icat ed > out' . . ^:hr« 
jre-tr'ial punishment of s ^ew weeVfs i jail ^as thetr sentence, 
"^c* two ye=^rs period jf pr'obat » on li :>ver' 1 -D': ked. 

"^be dpcir. ion to r^et-^m -t^f trial i pn unpor'tant --re m 
.If y f. »'iroiriaI j- sticr? r»> .tern. The time beti'.»*en arraignment anc 
• i.-i*-, *^ip6>-'i ► ecotj»'« I rr-»d hy t*^& Supreme C->*"';.r't a«i ,jnri«apG t^^n 

: 1 voo» t ar.t ->eriod o^ tbr? pr'-jcepd i ngs when the accused re^d'. 
t: CO' '.It i^ith ""IS attor-r.py .:^K,d a^-^iat m tne nreoarat ion : f tbe 
-(P*ri»-,ce, /Jr'.r.ng ^1.1 1 cJt^t^nt.on f juveniles is even mor*e daMaijinr) 
•■* ■»- wro-'^f'T. -ift ^nt I', n o< =»dults. I r'car'cerat l on h..^s the 

• I a1 *: • t r' J .Mat I c^ildr't?n and to teach tberi the ways of 

• ; • >. ■ I 1 rf»n ^r^ ,^f« ♦ f*" t i- -ki jr^? r*er] j 1 ar' 1 y enpo^ed to jMveniles 
» 'f?iLy . jf r.rint^ .mc! av*.aitiKjg f^pntence. Juveniles Irt 

r«-«-tr';-q; d^trr 1. .K- ^r<^ 1 ..'.lOject t"' placemeftt m jails with 
y* . . *■ : ♦'f €»''-'P' Si !)et^?ntion r-^>'. cause difficulties with school. 
! '. I ^'jfp.^^.p'^-* f-" '.I 'Oil hood that z^G accused will be 



.rj*^ ! ' ;f?vp t ^ w^r'ful ca^^f? can be made that 

■ I. o f»''.*: I i .iK.co'i 1 1 ut lor-.a I ■.i''.ile»r' M c i r'cumst ances, 

• .-ti^fft.- t .^i V •c'.:^ r» a S'"' 1 • i »: i to tht? pr'ob I em confr'ontinQ 

; r- ^ . . , leog r-adical t-i.^ri t "^o t i'tal ^r^ad i cat i on 

-f-i-». nrt ,R .f ^f'f r-.. ; ^»'!y r'PC'-'tjn I t!e ':.oc i r»t y ♦ r. 1 eg 1 1 i f»'a t*^ 
• ♦ in ^••♦^f*r \ j I' ap»l^ i i (I 7,er* I .■"•'3 rrimi»'.,^l conduct* 
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Along with the Am«»-lc*n Bar P«mocl«tlon hoytmwmr^ th«r» mrm 
cvrtaifi <.i9«« of datantion that ahc'Uld plainl/ b« prohibitad. 
D«t«ntiori «hould n«v»r b» UMd «) to punimh, tr««f, or 
r«nabi I it*t«, b) to allow p«r«ntm to avoid their Imq^l 
r««ponmibi 1 1 1 y, c) to ttatimfy damandm by th« victim, polica or 
cwiirnuni t y, d) to parmit more conveniant accasm to th« juvanvila, 
•) to facilitata furthar i nvamt i gat i on or f) dua to a lack of o 
mora appropriate facility. 

Without advocating that detention to protect the cowrrtunity 
1% prohibited, the learnt that can be required im that »tate« 
target thome individualm about whom mociety im jumtifiably 
concerned — juventlem who are charged with a crim« of violence, 
who have a record of pamt ir^vOlvewent in merioum crime and who 
are likely to have am their ultimate mentence commitment to a 
mecure facility. Pcc«pting the propomition that mociety may 
rightly reduce the likelihood that juvenilem may inflict merioum 
bodily harm during the period from their arremt to final 
sentence, im rto excume for the open-ended power to detain 
preventively no^ authorized In New York and elmewhere. Though 
society ha« an interemt, arguably 0ven a compelling one, to 
prevent merioum or violent crime, when detention im authorized to 
-prevent trivial crime the mtate ham gone too far. Pny exception 
to the general rule that incarceration follow, rather that 
precede, adjudication of guilt can be Justified, if at all, by a 
'rornpelling at- ate interemt. 

N:« 'iy«tem author izirig the deprivation of liberty can be 
dcceotable unlemm it meetm three minimal precond i t ionm i l)lt mumt 
'^ave irect^ely drawn objective mtandardm| S) it mumt be limited 
to sit'jationm involving a very merioum rlmk of harm to mocietyi 
rind 3) It rniist provide procedural protect ionm demigned to ammure 
the Acc^^r^cy of the cor<clusion that detention im necemmary. 

The plain factm are that in M»m York a very large number of 
juvenles are detainerd pre-trial} the majority of thome deatined 
are accused of no more than minor, petty offenmem) the detention 
IS r.ot related to any legitimate purpose | the detention im in 
Abominable conditions) and the great majority of those deatined 
-:. ild be safoly released to thier homem. These unfortunate facts 
replict^ked throughout the United States each day. 

Betwpen 13,000 and 20,000 children are in jail each day in 
this count >^y; rearly 1,000,000 children are jailed each year. 
'^hi'3 i«j the primary correctional response to juvelle crime. It 
;'3 cione to snow that the court means business. Yet, 
par adc'M leal 1 y, there is room to bel ieve that this pecul iar 
> tiering of punishment results in contributing to recidivism, 
vcithor than its el I m I nat I on. There s i mpl y is no va I ue in 
iete'^ition as a deterrent. There are no special benefits to the 
j'jvonlles. Instead, there are only costs, both to society and tc> 
the children affected. In the short run, money Is wasted. In 
the long run, I fear thispollcy contributes to crim© and to the 
ruination of some of our youth. 

The unbridled discretion to deteim juvenlle>s uaon arrest, 
even 'or first and trivial offenses, should be circumscribed. I 
^el I eve, along with the Amer lean Bar Assoc I at Ion, that as 
juvenile courts operate m this country, the danger of too Much 
detention before trial currently outweighs the danger both for 
juveniles and society of too much release, 

I sincerely hope that ther^e reniar ks are of some some value 
to thi«} committee and, once again, I appreciate the opportunity 
of presenting them to you. 
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STATKMKNT OF LKNOKK GITTIS 

Ms. GiTTis. First, Senator Specter, I do wish to state that I am 
accompanied by Janet Fink, the assistant attorney-in-charge of our 
division; who litigated the Martin case from its inception along 
with Professor Guggenheim* I asked her to accompany me today. 

Senator Spectkr. It is nice to have that company. 

On which side are you in, and on which side is she? 

Ms. GiTTis. We are on the same side, otherwise she would be 
fired. 

Senator Specter. Proceed, please. 

Ms. GiTTis. You asked what I thought about the issues you were 
just discussing with Professor Guggenheim, that is, the matter of 
empirical evidence on the role of detention in breeding crime, and I 
will say that we will also address ourselves to evidence that we 
could make available to you. 

I think that we all know that there is a vast body of literature 
going back into the 19H0's, talking about the dangers of detention 
and incarceration of children. 

Thvrv was a phrase that I used in testifying before this commit- 
tee in 1J)77, that came from one of those studies, that these deten- 
tion facilities and placement facilities, teach muggers to be rapists, 
and teach rapists to be murderers, and they do. 

Senator Spe( TER. There is a vast body of literature, but how 
much empirical evidence? 

Ms, Gmis. We will do a search of that. I understand the prob- 
lem, I understand that there was a good bit of empirical evidence 
that supported the original passage of the Juvenile Justice Act and 
its deinstitutionalization provision. So we will provide you with 
that 

Now. you have said, and I think that is so, that the Supreme Court 
has spoken that preventive detention for juveniles is the law of the 
land and it is probably pointless to say again that we disagree. We 
argued this ca.se all the way through the courts. 

However, I think it is important to make one point that Profes- 
sor Guggenheim started making. The juvenile court system is 
under assault in this country. The critics of it say it is a failure, it 
does not prevent recidivism; it does not prevent crime. 

I think we ou^ht to start with the baseline. It is a court of law. It 
is designed to deal with the needs of children. It is also designed to 
jrotect the community, but it cannot deal with the vast social prob- 
ems that impact upon the families of the children that come 
before the court. I think if we just look on the court as a court with 
a spc'citlc mandate, we would have a fair way of determining 
wheth(»r it is a success or failure, of determining at least whether it 
is doing its job in a respectable fashion. 

Now, I just do want to make a few comments on the Martin deci- 
sion because I think it is important. 

Yes. the Supreme Court has spoken and, yes, the Supreme Court 
has spoken before. The Supreme Court had spoken in the Plessy v. 
FerfjNson decision and overturned itself in Brown v. The Board of 
Kduvation, That is not to imply that the Supreme Court will over- 
turn 

Senator Spe( tkr. It only took 58 years, too. 
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Ms. iUrws W(^ll, 1 am hoping that this will take a lesser time. 

I only point out tliat the (>ourt has spoken, yet it does not mean 
that Martin will remain the law. It may or it may not. 

But in its speaking, I think the Court has done something that is 
very damaging to the juvenile court system. I think that what the 
decision has done is turn the clock back almost 20 years and left us 
with a Ibssili'/ed monument to pre-Gaull days. 

In those days, the judges had unfettered discretion over the lives 
of youngsters. And based on their own value systems and preju- 
dices, judges decided what particular acts offended them, which 
children should be allowed to remain at home and which ones 
should be placed away from home, all in the service of what they 
considered a benign exercise of the parens patriae doctrine. 

I will not read my printed testimony, you have that for the 
record. But what I would like to Ho, since Professor Guggenheim 
addressed some of the basic issues, is to talk about some recommen- 
dations for the future. 

We disagree with the premises of the decision and we are dubi- 
ous about its promised benefits. We are making a realistic assess- 
ment of its implications for future juvenile justice policy on a na- 
tional as well as State level. It must be recognized that Justice 
Rehn(|uist s decision was limited. It was limited to a holding that 
detention imposed nonpunitively in a juvenile detention center in 
order to serve the child's and the public's interests in safety was 
not unconstitutional. He specifically left open the possibility of in- 
dividual litigation challenging particular instances of punitive de- 
tention and deferred to the legislatures the responsibility to draft 
statutes optimally furthering public policy. We hope that Congress 
as well as State legislatures in exercising that responsibility will be 
heedful as much to what the Martin decision does not do as to 
what it does do. 

First, the decision explicitly found the detention at issue, which 
was in New York's Juvenile Detention Center, to be nonpunitive 
and consistent with the State's parens patriae interest in preserv- 
ing and promoting the welfare of the child and sufficiently solicit- 
ous of the juvenile s right to counsel and other protections to com- 
port with due process. 

The decision therefore did not authorize incarceration imposed 
lor punitive purposes, incarceration in adult jails differing sharply 
from the controlled environment depicted in New York or incarcer- 
ation in the absence of at least the minimal protections contained 
in New York's recently enacted Juvenile Delinquency Procedure 
Code. Far from giving a blank check to localities to detain children, 
the decision specifically stressed the importance of notice, counsel, 
a timely probable cause hearing, the statement of facts and reasons 
supporting detention, and a mechanism for practical review in indi- 
vidual cases. 

Moreover, the recurrent emphasis in the opinion on the State's 
parens patriie role as substitute custodian when parental control 
falters underscores the State s responsibility to insure that deten- 
tion, when imposed, must be safe and humane and must further 
the children s best interests. If anything, the decision should pro- 
vide impetus to the Federal and State Governments to step up 
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their efforts to eliminate the ntill pervasive problem of children in 
substandard detention facilities and adult jai s. 

Unfortunately, those problems have not abated, and we refer to 
the two bills which you have introduced in Congress, Senator, 
which are trying to. address that problem and we very much re- 
spect the efforts ' 

Senator Specter. Are you saying that the Supreme Court deci- 
sion set standards 

Ms. GiTTis. No. 

Senator Specter [continuing]. That should be adhered to or ap- 
proached by States to improve circumstances for juveniles? 

Ms. Girris. I think the Supreme Court is not precluding setting 
standards. It said that it found the standard in the New York stat- 
ute acceptable because the judges had to state reasons for deten- 
tion decisions on the record. But it did not preclude the States, in 
the interest of States' rights and, I hope, in the interest of due 
process, from setting up their own standards. 

Senator Specter. Well, of course not. The Supreme Court would 
be delighted to have tie States do whatever they chose. 

The question is whether the Supreme Court through its {author- 
ity is going to impose minimal standards on States to uplift the 
State practices which they did not do here. 

Ms. (firris. No; they did ?iot do it. But because they did not pre- 
clude it, they left the field )pen for leadership to both Federal and 
State (fovernments 

Senator Spi-.cter. The field was open before the Supreme Court 
spoke in this case. 

Ms. Gittis. That is correct but juvenile justice is very young in 
this country, Senator. The juvenile justice system as it exists today 
basicallv dates from the Gault decision. That is not long ago. That 
is 1!M57. 

Senator Specter. No; that is not so. There was a juvenile justice 
system long before Gault, 

Ms. Cfims. But not the kind that 

Senator Specter. Unless you want to call it the injustice system. 
Ms. Gims. Correct. 

But in the Gault decision for the first time the Supreme Court 
said that children were to be treated as human beings, particularly 
as individuals under the Constitution and were entitled to due 
process protections. 

Since the Gault decision there has been development in both 
Federal and State courts as to what due process protection means 
within the context of a juvenile couri system. 

Senator Specter. Were the States precluded prior to Gault as 
treating juveniles as human beings? 

Ms. Gittis. No. Neither were the States precluded from providing 
counsel, but they did not, except for New York. And the fact is that 
when the Supreme Court said that children should be provided 
counsel, the Staters did provide it. That has only been since 1967. 

So because the Supreme Court is now not saying that preventive 
distention is unconstitutional does not mean that the States cannot 
at the very least provide some guidelines for it. The fact is that the 
juvenile justice system is an evolving system, it is changing con- 
stantly. 
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I will Kivi' you an <'xamF)le of this evolution in New York, be- 
cause I think that States can balance the needs of the child and the 
needs of the community very well, and do so 

Senator Specter. Do you think the Supreme Court in this case 
advanced the cause of juvenile justice? 

Ms. GiTTis. No, I Ho not. I do not. And I do not think they ad- 
vanced the needs and protection interests of the community. 

But I think the legislatures can do so, I think that they can bal- 
ance such needs. I think that they can set standards. When I talk 
about the juvenile justice system being an evolving system, the ex- 
ample that I wanted to give you was one that happened not very 
long ago in 1976. The Family Court Act had been passed in New 
York in 1962, 5 years prior to Gault. It had been enacted with a 
provision that stated that in fashioning an appropriate order of dis- 
position the court was to consider the needs and best interests of 
the child. As conditions changed, as there were problems 

Senator Specter. I quite agree with you that States can advance 
the cause but the focus of this subcommittee is somewhat different, 
and that is: Should the Congress act in the face of this Supreme 
Court decision to establish some minimal standards for States to 
apply? 

Ms. GiTTis. Sir, I think that the Congress has acted in the past 
where States have not taken action that is appropriate as in the 
deinstitutionalization provision in the Juvenile Justice Act. Also, 
although it is not a complete prohibition, as in that act's prohibi- 
tion on placing iuveniles in adult iails related to certain funding 
provisions. I believe that the Federal Government should take 
action in this to do what it has done before, to be a leader in this 
field. 

Senator Specter. Do you think we should set legislation? 

Ms. GiTTis. Yes, I do. I believe that you should. 

Senator Specter. You are accompanied by Ms. Fink who is the 
assistant district attorney? 

Ms. Gittis. No; Ms. Fink is the assistant attorney in charge of 
the Juvenile Rights Division. 

Senator Specter. She is not the assistant district attorney? 

Ms. Gittis. No; she is not. She litigated the Martin case with Pro- 
fessor Guggenheim. 

Senator Specter. I was told that she was the assistant district at- 
torney. 

Ms. Gittis. Oh, no. 

Senator Specter. And I could not understand how she helped 
you, considering your view. 

Ms. Gittis. No; I think the district attorney's are on another 
panel. Senator. 

Senator Specter. All right. 

Well, thank vou very much I am sorry we have to move along at 
such a pace. We have the Department of Defense authorization bill 
on this morning and I have an amendment on the summit confer- 
ence to offer later this morning if I can get to the floor. So there is 
some need to proceed with some dispatch, but I am very interesteid 
in your views. And Ms. Gittis, I would ask you to focus on the same 
questions I raised with Professor Gu^enheim because my instinct 
is to move ahead in this field. And I would ask beyond that if you 
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would care to try your hand at some legislative drafting. It would 
be very helpful becaUHC of the limitations that we have on our 
Senate committees on staff. It would be very helpful because to the 
extent that we can move with promptness on this matter there is 
really great merit. That is why we have scheduled the hearings im- 
mediately after this decision and it would be my inclination to in- 
troduce legislation on this 

To the extent that you could help us, it would be very apprecia- 
tive. 

All right, thank you very much. 

[The prepared statement of Ms. Gittis follows:] 
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pRtHARED Statement of Lenore Gittis 

I am Lenore Gittis, Attorney-in-Charge of the Juvenile 
Rights Division of The Legal Aid Society of New York City. 
The Legal Aid Society is a private, non-profit agency which 
has been providing legal representation to the poor of the 
City of New York since 1376. with a full-time legal staff 
in excess of 600 and a caseload in excess of 225,000 annually, 
the Society is the largest and oldest provider of legal 
assistance to the indigent in this nation, its Juvenile 
Rights Division has been in existence since 1962 when, pre- 
ceding the Supreme Court', decision in Matter of Gault . 397 
O.S. 1 (1967). by five years, the New York state Legislature 
enacted the Family Court Act, mandated counsel in juvenile 
proceedings, and contracted with The Legal Aid Society to 
provide such counsel. The Division's present staff of 160 
persons, including attorneys, social workers, educational 
consultants and investigators provides representation to 
approximately 17,000 juveniles who come before New York City's 
five Family Courts annually. These children include the 
vast majority of alleged juvenile delinquents and status 
offenders, as well as those thousands of children who are 
subjects of child protective proceedings. 

As the juvenile justice system has been developing, we 
have been working to clarify and implement a.- process and 
other rights of children. Our involvement in this vital 
process engendered serious concerns regarding tH- historically 
excessive and often inappropriate pre-trial confinement of 
our clients in secure detention facilities and led us to 
litigate the case of Schall v. Mart«n. _ u.g. _ (j^ne 4, 
1984), 52 u.s.L.W. 4681 (June 5, 1984) as co-counsel with 
the American civil Liberties Union. Thus we are before you 
today, and we welcome the opportunity to express our views 
on this important issue. 

However, before turning to my specific comments on pre- 



ERIC ' 



17 



ventive detention of juveniles i want to make a general obser- 
vation. Like most citizens of this country, we in The Legal 
Aid Society ar^ alarmed and disturbed by the impact of crime 
In our society and the dreadful toll it exacts in so many 
communities. We are also concerned that the measures society 
takes to meet this challenge not diminish the individual 
liberties fundamental to a t, ?e society. Such measures can 
be designed by a legislature intent on doing so. For example, 
the New York State Family Court Act was amended in 1976 to 
mandate the court to consider the needs of the community as 
well as the needs and best interests of the child in fashion- 
ing an appropriate order of disposition. The legislature 
recognized that society has a legitimate interest in protecting 
itself f in protecting and fostering the health and growth of 
its children and in protecting the liberty interests of its 
citizens. The 1976 amendment created a scheme that balanced 
these interests in accordance with due process mandates. 
However, we have seen no such attempt at balancing such criti- 
cal societal interests in New York's preventive detention 
statute. 

Nevertheless, I am not here to relitigate the Martin 
case. The Supreme Court has spoken and presently preventive 
detention of juveniles is constitutionally permissible in 
our country. However, pursuant to the decision, there are a 
number of directions in which states and the federal govern- 
ment are free to go in considering the issues involved in 
preventive detention. Thus it is critical to review some 
aspects of both the majority decision and the dissent prior 
to discussing possible options. 

The Schall v. Martin Decision 

It is our opinion that the Martin decision turns the 
clock back almost twenty years and leaves us with a fossilized 
monument to pre- Gaul *: days when judges had unfettered discre- 
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tion ov«r the lives of youngster* in juvenile courts* Based 
on their own value systems and prejudiceSi judges decided 
what particular acts offended themi which children should be 
allowed to remain at home and which ones should be placed 
away from hone - all in the service of what they considered 
a benign exercise of the parens patriae doctrine* Fortunately, 
in the service of fundamental fairness critical to all con- 
cerned with liberty interests in a free s^ciety^ the Supreme 
Court held that unfettered and arbitrary discretion was not 
quite fair enough and that juveniles were entitled to pro- 
tection of due process of law* Thus juveniles became entitled 
to protections essential in securing fair treatment in this 
nation's courts, i*e* trials comporting with many of the due 
process requirements that had been reserved only for adults* 

Because the juvenile court is an evolving system, Gault 
did not establish the clear requirements of due process for 
children* Thus, we were left with a number of practices 
that would be unacceptable if we were addressing the liberty 
interests of adults, some to be cured at a later time (e*g* 
proof beyond a reasonable doubt, In re Winship , 397 0*S* 358 
(1970)* One that is clearly not cured is preventive detention 
determined by judges with the same unfettered discretion so 
deplored by the Supreme Court in Gault * 

It is our belief that the Martin decision is wrong from 
a constitutional vantage point* it gives short shrift to 
the established principles of due process and fundamental 
fairness required in cases where a severe deprivation of 
libert/ is at stake* Like adults, children arrested for 
criminal conduct are presumptively innocent and enjoy due 
process rights; charges against them must be proven beyond a 
reasonable doubt before punishment may be imposed* in Re 
Winship, 397 U*S* 3S8 (1970)* However, as a result of the 
Martin decision, children, unlike adults, may be securely 
detained before trial based upon judicial speculation of 
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questionable accuracy aa to future crime commiaaion. The 
deciaion gives an imprimatur to a statute totally lacking in 
standards, limitations and protections aimed at minimising^ 
the enormous risk of erroneous detention inherent in the 
unimpeded and, from a practical point of view, essentially 
unreviewable exercise of judicial discretion. 

Moreover I the decision is unwise in terms of social 
policy, serving neither society's interests in crime preven- 
tion nor the juveniles' interests in successful and healthy 
development. Thus we agree with the dissenting justices in 
Martin that the decision "upholds a statute whose net impact 
on the juveniles ... is overwhelmingly detrimental", advancing 
"no public purpose ... sufficient to justify the harm it 
works." The injuries to children as a result of such detention 
are legion and fully documented in a vast body of research 
well known to practitioners in the juvenile justice and child 
welfare fields. 

The information in that literature was illustrated all 
too tragically at the Martin trial. The undisputed evidence, 
provided by the state's as well as plaintiffs' witnesses, 
inter alia, illustrated the jail-like, stigmatizing and puni- 
tive conditions to which children in New York City's juvenile 
uetention facility are subjected. Detained children follow 
an institutional regimen offering few, if any, habilitative 
or educational services. They face all too frequent sexual 
and other assaults, are strip searched, room confined, group 
confined, are traumatized by the separation from family and 
community, are exposed to convicted children who teach them 
the ways of crime and are seriously impeded in their abilities 
to assist in their defense at trial and disposition. Undis- 
puted information provided by amici curiae * regarding juris- 

* See , e.g. , Amicus curiae briefs of the Youth Law Center and 
Juvenile Law Center of Philadelphia at 5-8, 15-22; Amicus 
Curiae Brief of the American Bar Association, at 17-20? 
Amicus Curiae brief of the National Legal Aid and Defender 
Association, at 7-11. 
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dictions outside Ntw Yr-k City illustrates that these harms 

are compounded by the pervasive incarceration throughout 

this country of children in adult jaila under abusive and 

frequently life-threatening conditions. Given these 

undisputed facts it becomes impossible to assimilate the 

meaning of the statement in the majority decision that 

curtailment of a juvenile's liberty when he is in detention 

"is mitigated by the fact that juveniles, unlike adults, are 

always in some form of custody. (52 U.S.L.W. at 4684) 

The benefits to society of allowing pretrial preventive 

detention of children are negligible, if not norexistent. 

As Justice Marshall observed: 

Only in occasional cases does incarcera** 
tion of a juvenile pending hi& trial 
serve to prevent a crime of violence and 
thereby significantly promote the public 
interest. Such an infrequent and 
haphazard gain is insufficient to 
justify curtailment of the liberty 
interests of all presumptively innocent 
juveniles who would have obeyed the law 
pending their trials had they been given 
the chance. 

Clearly to the extent that detention exposes children 
to abuse, schools them in crime and impedes their development, 
society, not just society's children, lose. Likewise, if 
juvenile laws are overbroad in their teach and are administered 
without the fairness and equity so fundamental to our democratic 
ideals, it is, in Justice Marshall's words, "bound to dia«- 
illusion its victims regarding the virtues of our system of 
criminal justice.** 
IMP LICATIONS FOR FUTURE POLICY 

However, while disagreeing with the premises of the 
decision and while dubious about its promised benefits, we 
must make a realistic assessment of its implications for 
future juvenile justice policy on a national as well as state 
level. It must be recognized that Justice Rehnquist's deci- 
sion was limited to a holding that detention imposed non- 
pnnitively in a juvenile detention center in order to serve 
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the child's and the public's intt^rests in safety was not 
unconstitutional. He specifically left open the possiblity 
of individual litigation challenging particular instances of 
punitive detention and deferred to the legislatures the 
responsibility to draft statutes optimally furthering public 
policy. We hope that Congress, as well as state legislatures, 
in exercising that responsibility will \je heedful as much to 
what the Martin decision does not do as to what it does. 

firnt, the decision explicitly found the detention at 
issue, which was in New York's juvenile detention center, to 
be non-punitive and consistent with the state's " ParenB 
patr iae interest in preserving and promoting the welfare of 
the child" (52 U.S.L.W. at 4684) and sufficiently solicitious 
of the juvenile's right to counsel and other protections to 
comport with due process. The decision, therefore, did not 
authorize incarceration imposed for punitive purposes, incar- 
ceration in adult jails differing sharply from the ''controlled 
environment" depicted in New York (52 U.S.L.W. at 4686) or 
incarceration in the absence of at least the minimal pro- 
tections contained in New York's recently enacted Juvenile 
Delinquency Procedure Code. Far from giving a blank check 
to localities to detain children, the Mart, n decision speci- 
fically stressed the importance of notice, counsel, a timely 
probable cause hearing, a statement of facts and reasons 
suppporting detention and a mechanism for practical review 
in individual cases. (52 U.S.L.W. at 4688). 

Moreover, the recurrent emphasis in the opinion on the 
state's parens patriae role as substitute custodian when 
"parental control falters" (52 U.S.L.W. at 4654) underscores 
the state's responsibility to ensure that detention, when 
imposed » must be safe and humane and must further the chil- 
dren's beat interests. If anything, the decision should 
provide impetus to the federal and state governments to step 
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up their efforts to eliminate the still pervasive problem of 
children in substandard detention facilities and adult jails. 
Unfortunately, those problems have not abated. As Senator 
Specter recognized, in introducing S.522, the Juvenila 
Incarcera tion Protection Act , now pending in the Senate, 
almost a half million children ,^re confined in adult jaila 
and lockups annually — an astounding figure vhich has remained 
largely unchanged during the past several years. Physical 
conditions, ai documented by a General Accounting Office 
study, are largely substandard and often unsafe ^ sight and 
sound separation from adults, if provided, sometimes takes 
the form of "dungeon"-like isolation [u.S. General Accounting 
Ottice, Report t o the Attorney General and Secretary of the 

Interior: Improved F ederal Efforts Heeded to Change Juvenile 

Detention Practices ." (GAO/GDD 83-23, Mar. 22, 1983). As 
found in a major Department of Justice-sponsored study, the 
suicide rate of juveniles in adult jails u eight times that 
in juvenile detention centers [Community Research Forum, 
U.Ill., Assessment of the National Incidence of Juvenile 
Suicide in Aault J ails, Lockups and Juvenile detention Centers 



Second, while ruling New York's statute not unconstitu- 



for detention of children in individual cases where neither 
their interests nor society's can be said to require it. 
Thus, as a matter of public policy, detention remains un- 
warranted for children charged with trivial crimes, children 
without any history of violent crime, children who had alret<ly 
been safely released by the police upon arrest prior to arraign- 
ment and children whose predicted crime is of a nonviolent 
nature. Since these groups together comprise the vast majority 
of detainees, a tightly drawn detention statute would eliminate 
an enormous amount of harmful and unnecessary detention. As 
demonstrated in the Martin record over half the detained 
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tional on its face, the Supreme Court did not provide support 
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juveniles in the Division for Youth statewide statistics, as 
well as plaintiffs' sample cases, were charged with minor 
offenses — offenses which would not have qualified them to 
be detained under the far more narrowly drawn adult detention 
statute in force in Washington, d.C, which was sustained by 
the courts in United States v. Edwards , 430 h*2d 1321 (D*C.App. 

certt de nied sub nom Edwards v> \).3. » 455 U.S» 1022 
(1982).* Indeed, the thirty-four sample cases submitted by 
pliintiffs included cases in which the juveniles were 
charged with "three-card monte", stealing a pair of shorts 
and stealing subway-bus transfers. At least twenty-three 
were first offenders and sixteen ha^ orio.M::»lly been * 
released by police and appeared in ccjrt without any new 
arrests* Clearly, a tightly delimited statute foreclosing 
detention in such cases would better serve society's and the 
juvenile's interests* 

Third, the Martin case provides no authority for, and 
sh jid, therefore, not be looked to as justification for 
harsh and arguably unconstitutional legislative proposals 
for preventive detention of adults. Justice Rehnquist ex- 
plicitly grounded the Martin decision on the fact that juve- 
niles were involved, that parens patr iae was a pr^me concern 
and that "juveniles, unlike adults, are always in some form 
of custody*** 52 at 4684 (emphasis added)* Impor- 

tantly, the Supreme Court declined to reach the issue of the 
legitimacy of adult preventive detention in Bell /* Wolfish , 
441 U.S. 520, 534 n* 15 (1979) ; Murphy v* Hunt , 455 U.S. 
478 (1982); and U.S. v> Edwards , supra . 



*We do not agree with the Districc of Columbia Court of 
Appeals in Edwards that the detention permitted in the 
District of Columbia is constitutional since, as in Martin, 
we rontend that such detention constitutes punishment before 
trial. However, given the reality of the Martin decision, 
the specificity in the D.C. statute is far prefe* able to the 
scant guidance given the Family Courts by New York's 
detention provision. 




24 



Recognition of the Units In the decision and the weighty 
tesponslblllty placed by It upon the legislative branch leads 
us to several recommendations. Like Justice Marshall, and 
the Supreme Court In Gault, McKelver and other cases, we 
believe that Injecting fairness Into the juvenile system 
does not jeopardise It; It can only Improve It. At minimum 
we support passage of s.520 and S.522, the Dependent Children'. 
Protection Act and Juvenile Incarceration Protection Ant- . 
We urge Congress to continue Its efforts to make real the 
goal of the 1974 Juvenile Ju stice ^nd nellnQuency Prevention 
Act to protect children from the harms of Inappropriate In- 
carceratinn — to remove status offenders from secure Institu- 
tions and delinquents from adult jails and lock-ups. we 
urge Congress as well to reauthorize the Act and continue 
the Important work of the Office of Juvenile Justice and 
Delinquency Prevention, 

Indeed, we make these recommendations at a hopeful time. 
Juvenile arrests for Index violent and serious property crimes, 
as well as crime In general dramatically declined from 1981 
to 1982, notwithstanding a general Increase In adult arrests 
during that period.* indeed, according to the New York City 
Police Department, juvenile arrosts reached a peak level In 
1975 and have been declining ever slncj, to the point where 
they are now below the level of 1968. 

Plnallv, we urge the federal government to provide an 
Impetus to localities to Infuse their detention practices 
and laws with basic Ingredients of fairness — at the very 
least, limits or guidelines as to the types of crimes which 

*See N.Y S.Dlv.of Crlm. Justice Services, 1 981 Annual R eport t 

Crime ana Justice , at 126-129; N.Y.S.Dlv.ol 

Crlm. Just. Services, 1982 Annual Report! Crime and Justice , 
at 124-128. Arrests Cor juveniles under age sixteen lot 
index violent crimes. Index serious property crimes and 
crime in general decreased from 6788, 28619 and 106566 
respectively In 1981 to 5924, 24151 and 84977 respectively 
In 1982 — respectively a 12.71, 15.61 ano 20.21 decrease. 
[Index violent crimes Include murder, manslaughter, forcible 
rape* bbery and aggravated assault. Index serious 
prop ft> crimes Include burglary, grand larceny and arso. ) . 
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can give rise to attention, the types of crimes which the 
juvenile is presumably at risk of committing if released, 
the prior delinquent history required to trigger detention, 
the threshold level of evidence which must be adduced as to 
the crime charged and the standard of proof applicable to 
the determination. (See, e.g. Hartin v. strasburg . 689 F.2d 
:i65, 377 (2d Cir. 1982) (Newman, J., concurring), cited in 
Schall V. Martin , 52 U.S.L.M. Lt 4695 (Marshall, J., dis- 
senting)]. Additionally, consideration of standards govern- 
ing detention, such as those contained in the IJA-ABA Juvenile 
Justice Standards Project, Standards Relating to Interim 

The Relea se, Control and Detention of Accused Juvenile 

Offenders Between Arrest and Disposition (Approved Draft 
1979), should be encouraged as a means of curbing detention 
abuses and lessening the random nature of its application.* 

With these recommendations, we do not endorse the 
Supreme Courtis finding that a judge can predict future 
criminal actions on the part of any individual, adult or 
child. We believe the Court is wrong, but they have stated 
the law of the land. We also believe that the utilization 
of such guidelines cannot cure the demonstrated unreliablity 
of prediction, but it may partially mitigate the randomness 
with which children can be detained prior to trial. 

On October 22, 1981, Archibald R. Murray, the Attorney- 
in-Chief and Exec-tive Director of The Legal Aid Society 
testified before this subcommittee on the issue of predicta- 
bility and preventive intervention. Because of the Martin 
decision, I think it is fitting to close my statement with 
the thoughts he left with you on that days 



*See also Amicus Curiae Brief of the American Bar 
Association In Support of Appellees in Schall v. Martin. 
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It is tasy to Mlutt libtrty in the abstract. 
It nay often be difficult to remember 
that it is not merely an abstract principle 
but a right of all cltixensi Including 
our children * Only insofar as we reject 
proposals that would undercut that right 
can we hope to remain a free and democratic 
society governed by the rule of law. In 
this time of great passion about crime 
we must be extremely careful, for our 
own safety's saRSr not to let our xeal 
to fight crime lead us to destroy our 
liberties. 

On behalf of The Legal Aid Society of New York City, 
once again I want to thunk you for the opportunity to share 
our experiences with you and co express our conce.;ns and 
reservations about preventive detention. 

Senator Specter. I would like now to call District Attorney Rich- 
ard Lewis from Dauphin County. 

Welcome, Mr. District Attorney. We very much appreciate your 
coming. 

District Attorney Lewis and I are old friends from fighting crime 

Kroblems in the State of Pennsylvania and Mr. Lewis brings with 
im a very distinguished record as a prosecuting attorney in Dau- 
phin County, which is the county seat of— Harrisburg is the county 
seat but> more importantly, it is the situs of the Capitol of the Com- 
monwealth of Pennsylvania. 

Mr. Lewis has his bachelor's degree with distinction in journal- 
ism fiom Rutgers University in 1969 and his J.D. from Dickenson 
Law School and has teaching experience and extensive work expe- 
rience as the deputy district attorney since 1972, with a very distin- 
guished district attorney, the Honorable Leroy Zimmerman who is 
now the attorney general of the State of Pennsylvania. 

Mr. Lewis moved up the chairs from chief deputy assistant to 
first assistant and district attorney since 1980, so we welcome you 
here, Mr. Lewis, and look forward to your views on the subject. 

STATKMENT OF RICHARD LEWIS, DISTRICT ATTORNEY, DAUPHIN 

COUNTY, PA 

Mr. Lewis. Thank you. Senator, and thank you for the invitation 
to appear before you to express my views on preventive detention. 

Senator, I have submitted some testjinony f)r\6 as I understand 
that will be made part of the record. 

Senator Specter. Yes, it will be. 

Mr. Lewis. I know you are in a hurry, so simply to expedite I 
would like to summarize some of the views expressed in the sub- 
mitted testimony. That testimony highlights some of the juvenile 
crime problem we have in Dauphin County. Dauphin County, as 
you know, is a semiurban county in the middle of the State and we 
do not have the problems ot the big cities. But then again we are 
not a completely rural area, either. And so we have perhaps the 
best of both worlds, if you wilL 

Nevertheless there is a serious juvenile crime problem and the 
subject of preventive detention does come up and Dauphin County 
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does have a sccuri* juvenile facility as well as nonsecure facilities 
for prehearing juvenile detainees. 

Nevertheless, in reviewing the Pennsylvania statute, which is 
more or less in conformance and sets the same tone as the New 
York Family Court Act, and reviewintr the recent court decisions. 

I do have one or two concerns and the previous speakers d^d 
mention some of them, and that is, first of all, because of the lack 
of juvenile facilities now in existence, certainly in the central 
Pennsylvania area, 1 can speak with some authority on the lack of 
those facilities. And I imagine that holds true all across the 
Nation. 

The use of preventive detention, I think, has to be taken rather 
seriously because of the lack of space. Its unrestricted use, I think, 
would wreak havoc on the juvenile justice svstem and I think it 
would strain the ability of the system to handle too many juveniles. 
For example, in Dauphin (bounty our juvenile secure juvenile de- 
tention center has a capacity of only IH, 12 boys and 6 girls, that is 
normally filled to capacity; occasionally it is overcrowded but not 
that often. But nevertheless, we are right there on the verge of 
having a probU'm in that area as far as overcrowding, and v/e are a 
small county. I can just imagine what the situation would be like 
in the larger counties. 

Senator SeKCTKU. Your basic point is that you just do not have 
the space to have very much pretrial detention of juveniles? 

Mr. Lkwis. That is correct. We have to prioritize what juvenile 
offenders are going to be detained. 

Senator Spkc tkr. What kinds of cases do you use the preventa- 
tive detention, Mr. District Attorney? 

Mr. Lkwis. Again, Senator, there are no standards specified in 
the iVnnsylvania Act, or 1 should say there are some standards but 
they are rather vague, 1 feel Nevertheless, I think the court is 
going to look and should be looking at the seriousness of the case, 
whether there are any aggravating injuries to the victims, the 
extcMit of property damage. 

Second, I think it is important to note and to consider the prior 
juvenile history of the youngster appearing before the judge. What 
type of adjudications has he had for delinquent acts in the past, 
were they minor stealing of a hub cap or were they serious robber- 
ies or burglaries or rapes or what have you. ^ 

Third, 1 think an examination has to be made of the juveniles 
home environment. Is there a lack of supervision? And a lot of that 
you can tell by the crime itself. If the juvenile is out at o clock in 
the morning burglarizing homes, well, that sort of indicates what 
his |)articular home environment and the supervision of the parent 
i.; !ihf 

I think the court has to consider any other factors that are rele- 
vant to the juvenile, perhaps committing more crimes ni the inter- 
im prior to his learing or perhaps anything relevant to whether or 
not he is going in appear. What may be relevant to his committing 
more crimes in the interim are the cin umstances of his cas^s the 
relationship between he and the victim. Is this some type of grudge 
or is going to go back and get revenge upon the victim for re- 
porting this crime? Is he a member of a gang? That may be more 
important in the larger cities when you have youthful juvenile 
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KanKs. And is he a member of a gang, and as such will he continue 
to associate with that gang and continue committing serious 
crimes? That may be another factor in deciding whether or not to 
detain him, 

Senator Specter. Does your office make requests to have juve- 
niles retained in detention? 
Mr. Lewis. Occasionally we do, 

I should point out as I have in the testimony, just very, very 
briefly, Senator, that in Dauphin County the initial detention deci- 
sion is normally made by a probation officer. I am sure it is that 
way in maiw, many places. 

Senator Specter, How soon after arrest is there a hearing in 
Dauphin County? 

Mr. Lewis, The law requires that there is a hearing within 72 
hours and normally that is very easy to meet that requirement and 
it only becomes a problem perhaps over long holiday weekends. 

Senator Specter. Where are the facilities in Dauphin County for 
detention? 

Mr. Lewis, The facilities are right next to the adult prison, about 
100 yards away in a separate building. No connection whatso- 

. ever 

Senator Specter. Where is that located? 

Mr. Lewis. That is in the area adjacent to the Harrisburg East 
Mall and behind the Dauphin County Home. 

Senator Specter, How many spaces are there available? 

Mr. Lewis. There are 18 spaces, 12 male and 6 female in the ju- 
venile detention center There are other nonsecure facilities avail- 
able. 

Senator Specter. Is it customarily filled? 

Mr. Lewis. Again, ves, it is, Senator. I just checked as a matter 
of fact yesterday, and I was surprised to find that there were only 
nine. In other words, it was half full yesterday or half empty, de- 
pending how you want to look at it. But I checked with the chief 
probation officer and he indicated to me that it was very, very 
rare. It usually hovers around full capacity, occasionally being 
overcrowded. 

Senator Specter. What kinds of cases are ordinarily involved in 
the juveniles being held in secure detention prior to the hearing? 

Mr. Lewis, From my contact with the juvenile probation people 
and speaking at length with the chief probation officer before 
coming down here today, it seems that the court attempts, when- 
ever possible— juvenile probation whenever possible to limit those 
incarcerated to serious felony cases, burglaries, robberies, some 
type of serious assault, sexual assault cases and the like. 

Senator Specter. Is the essential test whether the juvenile, if at 
large, would be likely to commit another offense in the interim 
before hearing trial? 

Mr. Lewis. I think that is a consideration. Nevertheless, I like to 
think that a lot of emphasis is placed on the prior records. 

As I .said, it is— initially it is the juvenile probation officer 
making the initial detention decision. 

Senator Spkctkh. But is not the significance of the prior record 
really an evaluation as to whether the juvenile is likely to commit 
another offense while at liberty? 
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Mr. I.KWis. I think it is. 

Senator SpKtTKK Is thoic any other legitimate consideration for 
detention awaiting trial than the likeUhood of committing another 
offense? 

Mr. Lkwis. Yes, I think there are other considerations?. 

P'irst of all, you have the likelihood of the juvenile appearing. Is 
there a likelihood that he may flee the jurisdiction or not show up 
when he is called for, that I think has to be an important consider- 
ation. 

Secondly, you have 

Senator Spkcter. Do you have many problems of flight with juve- 
niles? 

Mr. Lkwis. I would say we have a minor problem in that area, 
not as severe as in the adult area perhaps. But there are too many 
occasions when juveniles do no show, which necessitates that it be 
a matter of concern. 

Other factors perhaps to take into consideration are the home 
environment itself. Many, many times that you may have a 

Senator Spkctkr. How is that relevant? Can the home environ- 
ment be worse than the jail? 

Mr. Lewis. Oftentimes it can. If, for instance, let us suppose the 
juvenile is committing burglaries late at night. That indicates just 
by the facts that there is very little supervision at home. A lot of 
times after the arrest the juvenile, the police ofticer, the probation 
officer is not able to make contact with any parent or guardian or 
anyone in the household. No one will come to the police station or 
wherever to check on the juvenile, to follow up at the request of 
the police to come down to the police station and so forth, which 
indicates that there really is no home environment. 

Now, to release the juvenile to a negative home environment 
may certainly add to the lower or add to the threat of the juvenile 
committing more crimes while awaiting a hearing. 

Senator Specter. So vou say there are three factors: flight, home 
environment, likelihood of committing another offense. 

Mr. Lewis. Correct. 

Senator Specter. Do you think that— I appreciate your setting 
forth some of the provisions of the Pennsylvania law here. 

Do you think that it would be useful for there to be a statutory— 
any further statutory specification as to the circumstances for de- 
tention? Pennsylvania law goes into some detail. 

Mr. Lewis. Senator, I have no objection to seeing some type of 
legislation setting forth minimum standards. I am a very strong be- 
liever in preventative detention but I have no objections to seeing 
some minimum standards that would be applied on a naticaal level 
for judges. And, more importantly and what disturbs me the most, 
is not so much the judicial decision, even though thai is what the 
Supreme Court case centered on, is the nonjudicial decisions that 
are made up front at the very beginning the moment a juvenile is 
arrested or shortly thereafter by nonjudicial officer, more like a 
probation officer. 

Senator Specter. So you think it would be an appropriate field 
for the Congress to legislate in? 

Mr Lewis. Yes, I do. Senator. 
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Sc»nator SrKCTKU Undt^r IVnnsylvania law, do you now have the 
opportunity to ccrtily say a W> year old charKed with aggravated 
robbery, crime as an adult? 

Mr. Lewis. That is correct. 

There is a certification procedure to adult court for serious 
(Times and some examination is made naturally by the court. And 
this has to be at a full-blown hearing Ufore the juvenile judge, 
some examination has to be made of the prior adjudication of the 
juvenile as well as home environment and many other factors as 
well 

Senator Spkcter. When that occurs, is that juvenile then eligible 
for being confined in an adult facility? 

Mr. Lkwis. That is correct. And he would be subject to bail just 
as in the adult system. 

Senator Spk(*tkr. What is your sense as to how the pretrial de- 
tention of Juveniles works out in Pennsylvania generally? 

Mr. Lewis. Again 

Senator Specter. Is it a reasonably fair basis? 

Mr. Lewis. I think it is. I can only speak for the central Pennsyl- 
vania area. I can say this, the hearings are held promptly within 
the 12 hours. We have a system of masters being appointed to 
handle the— what is commonly called the detention hearing, in- 
stead of the juvenile court judge. Proper notice is given, attorneys 
are supplied for the juveniles if they cannot afford an attorney or if 
the parent cannot afford an attorney. Proper referral is made to 
the juvenile court and all hearings of major cases, whether the ju- 
venile is detained or not are held well within 10 days. So it seems 
to be a very active, a very progressive system. 

Nevertheless, the preventative detention aspect, I think, is an 
important part of it and a necessary part of it. 

Senator Specter. Mr. Lewis, in light of the statistics which we 
s€^e on the national level of crime going down, do you sense that 
crime is going down in your jurisdiction? 

Mr. Lewis. Yes, Senator, and the submitted testimony, I listed 
some of those statistics which show that for Dauphin County, a 
major drop in some key areas between 1982 and 1983, a steady 
rise 

Senator Specter. Attributable to the effective work of a prosecu- 
tor? 

Mr Lewis. Pardon me, sir? 

S:*nator Specter. Attributable to the effective work of a prosecu- 
tor? 

Mr. Lewis. Senator, 1 would like to think so, but more than 
likely, as many of the experts say, it is more than likely attributa- 
ble to thv decref?se in the prime population, between the ages of, 
say I t and 24, and that age group is constantly going down, and 
actually that lessens the burden of the criminal justice system. 

Senator Specter. Do you have enough spaces for incarceration of 
juveniles who are adjudicated delinquent, or the judge thinks they 
ou^ht to be in ustody after trial? 

Mr. Lewis. Again, quite often they are sent to State run or pri- 
vately run institutions, and quite often there is a significant wait- 
ing period for the youngster to be admitted to one of these secure 
facilities. 
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Scnatdr Spkcikk (;(jv<»rnf)r ThdmburKh has set forth an ambi- 
tious niilhon construction f)roKram, which is very much a 
credit to Pennsylvania. 

Do you sense that when that is completed, there will be adequate 
spaces for detention in Pennsylvania. 

Mr Lkwis. AKain, in the juvenile areas, it is difficult to say. That 
certainly will relieve some of the pressure, I am confident of that, 
but whether it will be adequate space, I think depends a lot on 
what happens perhaps here today, and in the future, in setting 
guidelines so that courts and juvenile court judges can prioritize 
the confinement of youngsters. 

I am very much in favor of the most serious, violent offenders 
being detained prior to hearing, and perhaps even after hearing, if 
a judge so decides, but I am not in favor of those charged with a 
minor crime being detained, for no other reason than the whim of 
a probation officer. 

Senator Specter. Do you have a sense that the Supreme Court 
left too large an area for States to hold juveniles in secure deten- 
tion, based on this Supreme Court decision? 

Mr Lkwis. I think they left some unanswered questions. Senator, 
and I think there is room for some minimum standards that can be 
set lo guide judges and probation officers and prosecutors in deter- 
mining what juveniles should be detained. 

Senator Spkctkr. That ih very helpful. I really appreciate your 
coming down. 

I very much wanted to get the view of Pennsylvania in these pro- 
ceedings, and thought your experience would be a good starting 
point. 

Thank you very much. 

Mr. Lkwis. Thank you. Senator. 

|The prepared statement of Mr. Lewis follows:] 
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Prepared Statement of Richard A, Lewis 

Dauphin County is a Third Class Pennsylvania County with 
a population of approximately 235,000 people. It lies near 
the center of the State, approximately 100 miles outside of 
Philadelphia and 200 miles from Pittsburgh, The County seat is 
at Harrisburg, the State Capitol. 

Dauphin County has traditionally had a serious street 
crime problerr. Over the last five years, Dauphin County has 
ranked among the top three Counties in Pennsylvania in per 
capita percentage of class I crimes. Naturally, a serious 
juvenile crime problem has always accompanied these "adult" 
Stat ist ics . 

Allegations of juvenile delinquency increased during 1982 
by ten percent over 1981 totals in Dauphin County. However, in 
]98 3 the incidence of Juvenile crime began to decrease. Allega- 
tions of Juvenile delinquency decreased from 1^661 crimes in 
1982 to 1, 303 crimes i.. 1983. This was the lowest number of 
juvenile crimes raferred to the Dauphin County Juvenile Probation 
Office in the past five years. Burglary, the crime referred to 
the Juvenile Probation Office most often from 1979 t6 1983, 
dropped from 387 in 1982 to 217 in 1983. 

The number of individual Juveniles accused of crime and 
referred to the Dauphin County Juvenile Probation Office 
dncroased from 669 in 1982 to 528 in 1983. This figure represents 

the lowest number of Juveniles referred to the Probation Office 
in more than a decade. 

Approximately sixty percent of Juvenile crime m Dauphin 
f^>unty occur:; within tho city limits of Harrisburg. 

•^auphm County has a "secure" juvenile detention facility 
ca ' ed the Woods ide Detention Center. It has a capacity of 
18 (12 boys and 6 qirhi). The prerent population as of June 
18, 1984, was 9. The facility is quite often filled to capacity 
but seldom overcrowded. 

er|c '^^^^ 



33 



Thc^re were 283 "aiJiMui.sioriii" of juveniles to the Detention 
Center during 1983. The averago stay was 16.1 days per juvenile,, 
with some Juveniles being admitted more than once. These figures 
represent a significant decrease in admissions since there were 

4 

387 duriiig 1982; and 402 in 1981. The average length of stay, 
however, in 1982 was 13.1 days and 12.3 days in 1981. 

There are also two other programs in Dauphin County that 
provide detention for juveniles on a non-secure basis. 

Pennsylvania' J Juvenile Act, 42 Pa. C.S.A. 6301, et seq. 
provides that a ju%enile between the ages of ten and eighteen 
can be detained for up to seventy-two hours prior to any hear- 
ing before father the Juvenile Court or a "Master" if his 
detention is: 



required to protect the person or 
property of others or of the child or 
because the child may abscond or be 
removed from the jurisdiction of the 
Court or because he has no parent, 
guardian, or custodian or any other 
person able to provide supervision and 
care for him and return him to the Court 
when required, or an order for his deten- 
tion or shelter care has been made by 
the Court...." (42 Pa. C.S.A. 6325) 



The Dauphin County decision allows this initial detention 
decision to be made by a Juvenile Probation Officer, occasionally 
supplemented by the recommendation of a Police Officer who has 
taken the juvenile into custody. The Probation Officer is 
normally reached by telephone dut ing evening and weekend hours, 
and has the authority to order the youngster committed to the 
Juvenile Detention Center If any of the criteria mentioned above 
are mot. Within seventy-two hours, there must be an "informal 
he.irinfi" (roinmonly called a detention hearing) in front of the 
Juvenile Court Judge or a Master appointed by the Court for such 
purpose. The purpose of this hearing is to determine if a prima 
facl<? ca.^3e exir.t.". as to the delinquent act the child has alleged- 
ly committed, and also to determine whether his detention or 
shelter care should continue. Notice of the hearing must be 
given to the child as well as parents or guardian, if they can 
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be found* The Juvonilu has a right to appointed counsel and also 
has the right to remain silent with respect to any allegations 
of delinquency. 

After the initial detention, a Petition must be Inunediately 
filed with the Juvenile Court authorities alleging the delinquent 
act.. A hearing in front of the Juvenile Court Judge must be held 
within ten days after the filing of a Petition if the child is in 
custody. The child may be detained or Kept in shelter care for 
an additional ten days where: 

(1) the Court determins at a hearing that: 

(i) evidence material to the case 
is unavailable; 
(ii) due diligence to obtain such 

evidence has been exercised; and 
(iii) there are reasonable grounds to 
believe that such evidence will 
be available at a later date; 
and 

(2) the Court finds by clear and convincing 
evidence that: 

(i) the life of the child would Le 
in danger; 
(ii) the community would be exposed 
to a specific danger; or 
(iii) the child will abscond or be 
removed from the jurisdiction 
of the Court. (42 Pa. C.S.A. 
6325) 

The Pennsylvania Juvenile Act is similar to the New York 
Family Court Act which authorizes pretrial detention of an 
accused Juvenile delinquent based on the finding that there 
IS a "Rertous risk" that the Juvenile "may before the return 
dato commit an act which if committed by en adult would con- 
stitute a crime." Section 6325 of the Pennsylvania Act indi- 
cates that the child may be detained "to protect the person 
or proprrty of others or of the child." In order for the Court 
to continue the detention for another ten day period, Section 
6 325 provides that the Court may take into consideration that 
"the community would bo exposed to a specific danger." 

While couched in different terminology, the Juvenile 
Acts' in bcth States provide for preventive detention of 
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Juveniles In order to protect the child as well as society from 
the potential consequences of the child's criminal acts. Under 
the New York practice, as enunciated in Schall v. Martin , 
decided by the United States Supreme Court on June A, 1984, a 
juvenile is usually ordered detained by a sitting Family Court 
Judge, In those instances where Family Court is not in sesaion 
and parents are unable to be notified, will the child be taken 
directly by the arresting officer to a Juvenile Detention 
Facility. If such is the case, the child must be brought into 
Family Court on the next court day or within seventy-two hours, 
whichever is sooner. 

Ihr- Dauphin County practice allows the initial detention 
decision ho be made by a Juvenile Probation Officer, over the 
teleph(jri»», to be followed up by a detention hearing in front 
of either a Judge or a Master within seventy-two hours. 

*****#***** 

The United States Supreme Court has concluded that pre- 
ventive dot:7ntion "serves the legitimate state objective of 
protecting both the juvenile and society from the hazards of 
pre-trial crime." While I cannot argue with the reasoning of 
the Cuiirt as to the need for preventive detention of juveniles, 
I do have concern:^ about the procedural safeguards afforded 
under the Pennsylvania Act. The primary concern is that in 
Pennsylvania the initial detention decision is more often than 
not in,itif? by a Probation Officer as opposed to a Judge and/or 
Master. As a practical matter, most Pennsylvania Counties 
outside of Philadelphia an(' Allegheny do not have jjuffir^ient 
rer.ourre?: to have a Juvenile or Family Court Judge available 
In a central location tw^ nty-four hours a day, seven days a 
week to mrik the initial detention decision. Even the concept 
of Mri;jtor:? available twenty- four hours a day is economically 
unfea.wbh* for morA ('uunt. In the State. Accordingly, a 
decision whnth(?r or not to detain a juvenile for up to seventy- 
two hours is more often than not made by a non-judicial officer. 

necondly, no criteria are listed in the Pennsylvania Act 
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for either the initial detention decision of the Probation 
Officer or the subsequent decision by the Court to extend the 
period of detention for a second ten day period. Section 6325 



others or of the child. No weight is given to the severity of 
the offense, the relationship of the child to the victims, the 
child's prior juvenile history, and other factors which may 
affect the protection of "the person or property of others." 
No standard of proof is given for the decision- maker to follow. 

In Section 6335, where the Court is allowed to extend the 
time of detention for an additional ten day period, the Court 
is at last provided with a standard of proof, "clear and ':on- 
vincing evidence," but given no criteria or guidelines as to 
what constitutes the community being "exposed to a specific 
danger. " 

The Pennsylvania Juvenile Act would seem to be in con- 
formance with the thrust of the United States Supreme Court's 
recent decision in SchaU. The Court has acknowledged the need 
for some type of preventive detention for juveniles since crimes 
committed by youngsters do account for an alarming percentage 
of the violent street crime in America. The Supreme Courtis 
decision is and should be hailed by law enforcement as a positive 
step that addresses the seriousness of the juvenile crime problem. 
Nevertheless, we must not loose sight of the fact that the 
liberty of thesR youngsters is at issue and should only be taken 
away with the proper standards of due process and fair play in 
mind. 

My only criticism of the Pennsylvania Juvenile Act and 
>^chal 1 decision is that it fails to set definitive standards 
or crit.crld for Judges, Matiters, (and Probation Officers) to 
follow bt-'fort' doprivinq a youngster of his or her liberty. A 
.spfvjnl roncorn niu.it \)v V hr fact that in some Pennsylvania 
^.Mntio55 Its a non-judicial officer making the initial, pie- 
hiedring decision. The factors that I feel should be consider- 



only speaks to the protection of the personal property of 
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ed before a prevent A vo detention decision is made are i e 
following: 

- the nature of the delinquent act (this 
would include an analysis of the serious- 
ness of the crime as well as the extent 
of injuries to persons or property, the 
grading of the criminal conduct.) 

- the Juvenile's record of previous adjudi- 
« cations of delinquency. 

- whether or not the Juvenile has a demon- 
strable record of wilful failure to appear 
at juvenile proceedings in the past. 

- consideration of alternative forms of 
control, short of secure detention, avail- 
able tn reasonably reduce the risk of flight 
or danger to others. 

- an analysis of the Juvenile's family 
environment • 

- any other factors reflecting on the Juvenile's 
danger to himself or the community, as well as 
his intention of appearing for future hear- 
ings, trials, etc. 

Such guidelines would necessarily stress that the Juvenile 
who commits the violent crime, or any other serious felony, as 
well as the Juvenile who has history of adjudications of 
delinquency should be detained, whereas, a youngster involved in 
an alleged act of delinquency in the nature of a misdemeanor, 
with no prior Juvenile contacts, should either be released or 
bo subject to some alternate method of control. 

Because of the severe shortage of Juvenile detention 
facilities, the advantage of such criteria would be in the 
eormarkinq of ohly the most serious Juvenile offenders, who 
pose Home risk of danger to the community or themselves, for 
detention , 
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Sonator SfWTKU. I think we have with us Judge Margaret Dris- 
coll of the superior court. Bridgeport, CT. 

Judge DriscoU. I had not known you were present when I moved 
to panel three, I apologize for that. 

It is very nice to have you with us this morning. I note from your 
biographical resume that you are a graduate of a very distin- 
guished law school, Vale, 1938, you have very extensive profession- 
al experience, prosecuting attorney of Bridgeport City Cc :rt, judge 
of the Connecticut Juvenile Court, chief judge of the Connecticut 
Juvenile Court, and now judge of the Connecticut Superior Court. 

We welcome you here. We very much appreciate your being with 
us, and look forward to your views. 

STATEMENT OF HON. MARGARET DRISCOLL, SUPERIOR COURT 
JUDGE, BRIDGEPORT, CT 

Judge Driscoll. Thank you. Senator. 

Senator Specter. The first question is, How has the Yale Law 
School changed since you have been there? 

Judge Driscoll. It got more involved in corporate law. 

Senator Specter. Not as much involved with public service law? 

Judge Driscoll. That is right. That is my impression from the 
various alumni luncheons, and the statements of the dean. You can 
see where my bias is. 

Senator Specter. I share that bias with you, and now I am inter- 
ested to hear your testimony. 

Judge Driscoll. Well, I am glad to really second the views of the 
district attornev, because I see that he is interested too in seeing to 
it that where there is preventative detention, with which I happen 
to agree there ought to be criteria, and not onlv because it is a 
matter of fundamental fairness to the child, but also it is of help to 
a judge. 

If a judge has no standards on which to base his decision^ just 
how he feels on the basis of the basis of the rather minimum infor- 
mation which may be provided, particularly in the case of a first 
offender, then he is likely to be making decisions which would not 
stand up to scrutiny, if there were appropriate criteria. 

Let me just add a little to my biography. I was on the national 
advisory committee of juvenile justice and delinquency prevention, 
and I was chairman of the standards committee when the stand- 
ards were published in the national advisory, and there are stand- 
ards published by the national advisory committee which set forth 
criteria for predicting that a child will commit another act while 
being held in detention. But let me just start a couple of more 
things. 

I was interested that the Pennsylvania district attorney said that 
they did not have enough facilities, detention facilities. In Con- 
necticut, we are closing one because the detention population per 
day is 22 youngsters for the whole State, and there are four deten- 
tion facilities, ranging in size from 18 to 20, to 25, and one was 12, 
and the 12-bed facility is being closed as of July 1 because the State 
feels it is not economically feasible to keep four detention centers 
for 22 youngsters on a statewide basis. 
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So, in Connecticut, the detention population is going down. Part 
of that may be due to the fact that in the last 2 or [\ years, since 
the New York decision, New York Court of Appeals decision, and 
the district court's decision— I am told that the juvenile judges were 
instructed by the chief judge of the family court to adhere to that 
decision. 

In other words, they decided 

Senator Specter. To adhere to a decision by what court again? 

Judge Driscoli.. I'he circuit court of appeals in the Martin case. 
That the New York statute was unconstitutional, so that they 
should not detain a child on the basis of a prediction of future mis- 
conduct, and that may account for some of it, I do not think it ac-^ 
counts for all of it. 

Senator Specter. How has that worked out. Judge? Was that 
viewed as being a reasonable standard, if adequate leeway to law 
enforcement officials to detain under appropriate circumstances? 

Judge Driscoll. For a judge to make a decision. 

Senator Specter. Yes. 

Judge Dris(*(>ll. There are criteria which could be used, and one 
of the ones you mentioned was the past record. For example, if you 
have a child who has taken a car every day, every week, before he 
comes before you, you know that unless he is going to be restrained 
in some way, he is going to continue to take cars. 

Now, taking a car can be a very minor offense, depending on how 
he is charged. It could be charged as taking an automobile without 
permission, which is a minor offense, or it is a larceny, which be- 
comes a felonv. So between the two, that depends on what the 
police officer charges. 

I am saying this, because some people have said this should be 
restricted to minor offenses. What is a minor offense? Taking a car 
is, in my way of looking at it, is a very serious offense, because it 

Euts other people in danger on the highway, because kids have 
een killed, and people have been killed. 

Senator Specter. That is why the categorization of misdemeanor 
is not necessarily conclusive as to what the underlying facts are. 

Judge Driscoll. That is right, but there should be criteria in the 
statute, as there are all of the standards, the ABA-IJA standards, 
the national advisory committee standards, the task force on crimi- 
nal justice standards, they are all criteria. 

Senator Specter. Do you have an idea to what extent, if at all, 
those standards are observed under State laws around the country? 

Judge Driscoll. Not to any great extent, in some respects. 

Now, in other respects, there have been changes in the State 
laws to conform with ABA standards. More emphasis on due proc- 
ess, I think, has been placed since the standards were in the proc- 
e^^ of being formalized, even before they were actually adopted. 
1 e ABA standards I am talking about. 

There were States, a lot of States did a lot of things with their 
acts. For example, this whole business of transferring youngsters to 
adult courts all began in that era. 

In Connecticut, for example, we changed it to age 14. They may 
be transferred for certain offenses, and after a hearing in which 
the juvenile procedures and facilities are deemed to be inadequate. 
I have always opposed this, because I think it is a cop-out. I think 
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the adult proct?dureH are inadequate, and the adult facilities are in- 
adequate. Instead of in effect transferring the responsibility to 
what is inadequate, in what they are supposed to be. it seems to me 
that the emphasis should be on providing adequate facilities and 
adequate programs for youngsters who do commit these serious of- 
fenses, and there are programs which are now in existence for the 
very violent offenders, which seem to be successful. 

There is me in Maine, one in Colorado. 

Senator Specter. What kinds of programs are these? 

Judge Driscoll. These are secure treatment centers, with very 
intensive treatment. In Maine it is a very eclectic kind of treat- 
ment. It is a changing of the thought process. In fact, they have a 
whole diagram which the youngsters seem to understand. I do not 
seem to understand, in which they could tell you. there are quota- 
tions from the study that I have read, how their thoughts are 
changed over a period of time, how the way they decide if they do. 
to do this, then one kind of thought comes» if they do something 
else it is another thought. 

Somehow the theory is— and Dr. Glazer is supposed to be chief 
proponent of this, psychologist. 

Senator Specter. In Maine? 

Judge Driscoll. No; he is not there, but it is his theory. It is his 
theories. I cannot think of the man who is running it. Of course, it 
is small, ir is 12— it is 26. 12 violent sexual offenders, and 12 vio- 
lent offenders, and they are— they both go through the same pro- 
gram. 

Colorado also has the secure treatment center, which has violent 
offenders, violent sexual offenders. It has a little different approach 
to the sexual center than they do in Maine, because of the nature 
of the act. 

But these are treatment centers which have not been proven to 
be successful in the usual way It is very difficult to prove a lot of 
this. 

Senator Specter. Judge Driscoll. when we finish the hearing. I 
would like Mr. King to talk to you more about that, to get more of 
the specifics. I would like to pursue that. I am unaware of them. 

Judge Driscoll. OK. In fact. I can give you a study. I have not 
got it with me. but 1 can send it. 

Senator Specter. I would very much like to see it. 

Judge Driscoll. All right. 

Let me go back to what I was going to say to begin with. 

You did. in questioning of the district attorney, you equated the 
detention center with a jail, and I would like to hit that one. be- 
cause I do not think that that ought to be true, or is true in many 
cuvses. I do not think it was true at the time that I sat in the Con- 
necticut Juvenile Court, and that is IS years. 

We had a smalK 18 bed detention center, and we even had kids 
that would do things to get into it. ratFier than to get out. We also 
had kids getting out. Rut it was small, and it had a dedicated staff. 
Warm kind of atmosphere. 

On occasion youngsters would be given parties for their birth- 
days, because the staff really had a feeling for the youngsters. Now 
the bigger you get the more impersonal you get and I think of Spof- 
ford, which may very well be equated in New York with a jail. 
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Senator Si-kcthih Asidi- Ironi the party, why should that not be 
found in a jail? 

Jud«e Driscoll. Well, that could be done in a jail. However, the 
connotation of a jail does not indicate that. One example, in 
Bridgeport we have a correctional center that is supposed to be the 
most modern, I remember when it was built, in fact, I was on the 
penal reform committee, trying to jjet the commissioner to stop 
building buildings, and he built this building with great pride. 

We went to see it. What was it? It was a totally secure facility, 
with rooms whose doors were closed by a central operating mecha- 
msni, bang, bang, bang, and they call it a slammer, it is a slammer. 
I hat was it They had one outlet in each of these rooms; that is, for 
lights. One light. The light over the toilet. It was, you know, in all 
of Its aspects, except one room, they had one room for so-called 
recreation, where they could watch television, and they had a total- 
y enclosed yard, about half the size of this room. I mean the very 
facilitv is almost inhuman. 

And we had. in Connecticut, the training school, they had a 
.secure faiiiity tb-re. They still do. That too has some of these as- 
|M'Ct:4, but not nearly as bad. Because at least they have rooms, and 
they can open them individually. It is not one of these centrally 
controlled. 

But, any how, 1 would just say that detention facilities can be 
very humane facilities, and I think it depends on the kind of archi- 
tecture, and the kind of staff, and this is something, it seems to me, 
that your committee might very well be concerned about, particu- 
larly if you do not have enough in Pennsylvania, you might want 
to find some more there, and with some direction as to how you 
allow people to go in them. 

W^'''- I do not know how much you want me to go into the deci- 
sion, I he decision itself, it seems to me, did hold this act constitu- 
tional, saying it comported fundamental fairness. Basically, it was 
not punishment. 

Senator Spkctkr. Judge Driscoll, what I would like to hear is 
vour judgment on this, whether you think this is an appropriate 
area for the Congress to legislate, and provide some national stand- 
ards. 

.Jiaigc I)Ris( ()i.i.. Yes; I do. I was trying to think of how you 
would do It. and it seems to me one way would be an amendment 
to the ( ivil Rights Act. 

• S''*''^"^'''" ^0 yo" think Congress has the power under ar- 

ticle V of the l lth amendment to legislate in this field? 

.Iiuigc Dki.scoi.i.. , think .so. The Civil Rights Act, it seems to me, 
mycs yon flic mechanism. 

Tlu' other way is to do what we have done with status offenders, 
that is. the carrot and the stick. 

You give them money to provide detention facilities and staff of 
certain standards. And you require that in order for people to be 
placed in those facilities, thev have certain standards 

.Senator Sfi-icTKR. Judge Dri.scoll. at least for the moment today. 
th«' carrot is gone. 

Judge Driscoi.i.. No money. 1 was afraid vou would say that 

Milt on the other hand 1 think that the— — 
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Senator Spkctkk. That is not totally true. We are going to have a 
Jubtice Assistance Act passed and we are going to have some funds. 
But it is going to be relatively minimal and we are maintaining the 
Office of Juvenile Justice Delinquency Prevention, extensive fund- 
ing, that is my prediction. But we are fighting for it out of this sub- 
committee. But the days of expensive carrots are pretty much gone. 

Judge Driscoll. Well, one of the things that I understand the 
Office of Juvenile Justice is already doing is funding training of 
judges, and I am a past president of the National Council of Juve- 
nile and Family Court Judges so I have been interested in that 
field because that was the oldest judicial organization engaged in 
judicial training and a training program for judges on how to make 
these decisions, what criterion they should use that would be ap- 
propriate—to put that in one of the programs under the Juvenile 
Justice Act. 

Senator Specter, We have been joined by Mr. Larry Schall, at- 
torney of the Juvenile Law Center, Philadelphia; and Ms, Delores 
Lee. 

Would you step forward at this time, please. 
Keep your seat. Judge Driscoll. 

We would be pleased to hear from you, Mr. Schall. Your testimo- 
ny will be made a part of the record. And in accordance with our 
procedures, we would appreciate it if you would summarize to the 
extent that you can. 

You may proceed, Mr. Schall. 

STATEMENl OF LARRY SCHALL, ATTORNEY, JUVENILE LAW 
CENTER, PHILADELPHIA, PA, ACCOMPANIED BY DELORES LEE, 
PHILADELPHIA, PA 

Mr. Schall. Thank you. 

I want to thank the Senator for the opportunity to make a brief 
presentation on a subject which is very much in the news today. 

I think my testimony will in large part confirm and support the 
previous testimony that has been given here, particularly by Ms. 
Gittis and by Mr. Guggenheim, from what I understand the subject 
of their testimony was. 

Senator Specter. Do you believe that there are problems with ju- 
venile detention facilities in Philadelphia where you practice? 

Mr. Schall. There are clearly problems in Philadelphia. 

Senator Specter. Will you describe those for us, please. 

Mr. Schall. Yes. 

The facility in Philadelphia where children are detained prior to 
trial ri«ht now is called the Youth Study Center. It is a very large 
facility housing approximately 120 children. 

Senator Specter. I know the facility. 

Are juveniles admitted there who should not be detained there? 

Mr. Schall. Yes, juveniles are admitted there who should not be. 

Senator Spkctkr. Is there a substantial preventive detention 
practice in Philadelphia County, from vour experience? 

Mr. Schall. Yes, there is substantial preventive detention. 

Senator Specter. And what kinds of cases are those used for pre- 
ventive detention? 
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Mr. St!HAi.i,. I'hiladelphia is the only county in Pennsylvania 
which IS already governed by a consent decree concerning which 
children should be detained there. The consent decree is called the 
bantiago consent decree based out of a lawsuit brought by our 
olfice several years ago. 

Senator Specter. Federal court decision? 

Mr. ScHALL. Federal court decision. 

Senator Specter. Which judge? 

Mr. ScHALL. It was Judge Lord, Chief Judge Lord of the Eastern 
District of Pennsylvania. It never went to trial itself 

Senator Specter. Were there standards set forth as to who could 
be detained there? 

Mr. ScHALL. Yes, standards were set forth and those standards 
were supposed to restrict the children who were being detained 
there to serious juvenile offenders. 

Senator Specter. Is it working out badly? 

Mr. ScHALL. It has not worked out really. Philadelphia is better 
than other counties in terms of who they detain, from my perspec- 
tive. They do limit their detention practices to the serious offender 
in more instances than in most counties. In most counties in Penn- 
sylvania right now when you look at who is being 

Senator Spkctkr. Could you be specific in what kinds of cases 
there IS preventative detention where in your judgment there 
should not be? 

Mr. ScHALL. When we have children who do not need to be de- 
tamed because of, just as in Ms. Lee's case, there is a family to 
which the child could be sent home prior to trial, children who are 
tirst-time offenders, who have not been adjudicated delinquent on 
any serious crimes before. 

Senator Specter. Are many first offenders subject to preventa- 
tive detention in Philadelphia? 

Mr ScHAi.L. Yes, and statewide as well. 

Senator Specter. Was Ms. Lee's case a first-time offender as 
well.^ 

Mr. ScMALL. He had been arrested before, but never been adjudi- 
cated delinquent. 

Senator Specter. Perhaps we could hear from Ms. Delores Lee 
who I understand is here to tell us about a specific occurrence with 
her child. 

Ms. Lee, may we turn to you and ask you for your own experi- 
ence with the preventative detention system in Philadelphia? 

STATKMENT OF DELORES LEE 
Ms. Lkk. Thank you. Senator Specter. 

I wanted you to see my specific case from a mother's perJ^ective 
in that It seemed with this case, which happened '4 years ago, my 
child was treated like many others— just arbitrarily treated, justice 
osten.sibly passea upon him and the parent has nothing to do with 
it. 

First of all, I would like to preface my statement. I am not talk- 
ing about an angel, my son is an ordinary, at that time 1(5. almost 
1 (-year-old child, redblooded, subject to every other thing any other 
kids are subject to. He did have a prior contact with the police— he 
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was arrested and given a consent decree. And once he was off that, 
nothing else happened. And no one ever asked about the specifics 
of that first case but just said, obviously he is a criminal. 

I think that is the wrong way to look at it. My child was a double 
victim in that particular case. He did not set out to rob anybody. 
He was he'v^g robbed in school. There was nothing I could do. The 
school district would not deal with me. The only administrator I 
met at the school was the principal until he got in trouble after the 
fact, the horse was out of the barn. 

All right, he was put on this consent decree and the judge did 
not want to do that but he did, he had to do it according to the law, 
according to the prosecutor. 

After that, he was arrested a few months later in Montgomery 
County on the other side of Cheltenham Avenue in Montgomery 
County, PA, which is a self-contained neighborhood community and 
was placed under arrest. I received a call from a police officer or 
detective saying Mrs. Coleman, we have your son incarcerated. I 
said I am on my way down. He said— Do not worry about it, we are 
keeping him here tonight, you can see him in the morning. 

I got up in the morning and I called and found out where he was, 
I went there. The judge was there, the witness was there, and I do 
not know if it is an arraignment or whatever because I did not 
know about the juvenile justice system. Whatever it was, it was the 
first hearing. 

I felt my child would be allowed to come home with me. They did 
the whole judicial process there. The public defender — the ostensi- 
ble public defender who said nothing at all, the conversation and 
the process was carried out by the judge, the prosecutor, the D.A., 
the witness and there was another child involved. We were called, 
summoned to watch, it was like watching a public hanging. The 
judge never said a word to us, he never consulted us as to what 
might happen to our child, what was going to happen to our child. 

The process of justice was carried out and performed and then 
my mother jumped up, she saicl: Are you not going to say any- 
thing? Cannot we take the kid home? We are able to take care of 
him. The judge said: 
No, he should have thought about that before he got in troubles. 
Senator Specter. Was there a public defender present? 
Ms. Lke. There was a public defender present. 
Senator Specter. Did the public defender try to speak? 
Ms. Lee. He did not say anvthing, Senator. He was just there for 



Senator Specter, was not competent, in your opinion, repre- 
senting the interest of your son? 
Ms. Lee. No, sir, not at all. 

Senator Specter. What was the charge against your boy? 

Ms. Lee. Well, the charge, OK, stolen car. He and another young 
man allegedly stole another car and the charges were that he hit a 
policewoman trying to get away. 

Senator Specter. Was he later tried, was there a later hearing in 
juvenile court on this charge? 

Ms. Lkk. a hearing? 

Senator Specter. Was there later a hearing? 
Ms. Lkk. Yes. 



show to say that due 
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Soiiiilor SrKcTKK Was he adjudicated a delinquent? 

Ms. Kkk. No, he was not. My son was not. My son was not. The 
other child was— we feel like he got dumped on. I had a very good 
attorney that came out of Mr Schali's office and I had a few con- 
nections because I could not afford an attorney. And it was obvious 
that the public defender was not going to do anything. 

Senator SeKCTKK. Was your son not adjudicated a delinquent? 

Ms. I.KK. No, and that was the only way I was able to get him off 
of the streets of Philadelphia. 

Senator Spkctkr. What prior contact had your son had with the 
law? 

Ms Lkk. As I mentioned before, he had been arrested when he 
was Hi for the possession of a gun. 

Senator Spkctkr. He did not have a gun with him when he was 
arrested on the automobile charge? 

Ms. Lek Oh, no. sir. 

Senator Spectkr. And what happened to him on his prior contact 
with the law? 

Ms. liKK. The judge was benevolent, he looked at our situation 
and he did not want to charge him with anything but because the 
law states that possessing a gun is serious, he had to have some- 
thing, so he put him on a consent decree for () months, nonreport- 
ing. 

Senator Specter. He was charged with possession of a gun, he 
went to a hearing in Philadelphia? 
Ms. Lkk. Yes. 

Senator Specter. Juvenile court, and he had a consent decree 
non reporting for (J months? 
Ms. Lke. Yes. 

Senator Specter. And how long after that was he involved in 
this Montgomery County incident? 

Ms. Lek. I believe it was— I do not know whether it was after 
the— I think it was after the decree. 

Senator Spectkr. He was acquitted in Montgomery County? 

Ms. Lee. Yes. 

Senator Specter. Yovir complaint is that he was held in deten- 
tion? 
Ms. Lkk. Yes. 

Senator Spkctkr. How long was he held in detention? 

Ms. Lek. He was held approximately— anywhere between KJ to 
2i) days and no notice was given when he was released. They just 
sent a letter, come and pick him up, he is free. 

Senator Spkctkr. That was between the time that he was arrest- 
ed and the time he had his hearing where he was acquitted? 

Ms. Lke. Yes. 

Senator Specter. And did you make any effort during that time 
to get him out of detention? 

Ms. Lkk. Oh, yes, I did. And the judge flatly refused. I made the 
effort through my attorney. 

Senator Specter. What were the kinds of detention; what kind of 
a detention facility was he kept in in Montgomery County? 

Ms. Lee. All I know it was a detention facility. 

Senator Specter. Was it bad? 



ERIC 

hiiiinniiinrfTnaaiia 



4fi 

Ms, U:k. It dill not look bad, but complained and I am saying it 
was bad becauso it was a detention facility. 
Senator Specter. How old is your son now? 
Ms. Lee. My son is 21 years old. 

Sc^nator Specter. Did he suffer as a result of that detention? 

Ms Lke. 1 believe, yes, and he is very bitter, he feels li!'e things 
have happened to him one at a time because it was a vicious circle 
1 believe the same thing, very much so, sir, and I believe it should 
be the law-the law should be made, the Congress, whoever your 
decisionmakers are, should make a law to see that these-that 
some of these children-are not arbitrarily thrown in the can and 
no consultation with their parents or anyone else until they feel 
like t.irowing them away, because it just makes them bitter. And if 
and when they do grow up, you have got a bitter, non understand- 
ing person on your hands who will be dealing further wHh the jus- 
tice system. " 

Senator Specter. Mr. Schall, do you think that there is some le- 
gitimate room for pretrial detention to enter our juvenile court 

Mr. ScHALL. Yes, I do. Senator. I think that standards can be de- 
veloped and have been developed in certain areas which limit pre- 
trial detention to detention that fits the purposes. 

Senator Specter. Do you think there is some legitimate area? 

Mr. Schall. Yes, I do. Senator. 

Senator Specter. Do you think that Congress should legislate in 
the wake of a decision on Schall v. Martin to establish some stand- 
ards.' 

Mr. Schall. I do think so. 

I think one of the things which needs to be understood is that 
detention practices across the country vary greatly, and in Penn- 
sylvania, which has 67 counties, the detention practices in each of 
those counties varies greatly. I think there needs to be some uni- 
form treatment both within States and across the country. 

Senator Specter. Thank you very much for coming today. 

Our final witness is Mr. Eric Warner, bureau chief. Juvenile Of- 
fense Bureau, Bronx, NY. 

Mr. Warner, we very much appreciate your joining us. Your full 
remarks will be made a part of the record, and we are interested in 
your experience as chief. Juvenile Offense Bureau for 7 years 
Bronx district attorney for 14 years. 

I note you have a master's degree from New York University 
and you are a graduate of Albany Law School. What I would like 
you to center in on, if you would, would be your sense as to wheth- 
er the Supreme Court, in Schall v. Martin, was wise in reversing 
the court of appeals for the second circuit. 

STATKMKNT OF KRIC WARNER. CHIEF. JUVENILE OFFENSE 
Bl REAl'. OFFK E OF THE BRONX DISTRICT ATTORNEY. BRONX 
NY ' 

Mr. Warner I appreciate the opportunity to be here today. Sen- 
ator, and I would like to start off by emphasizing that neither I nor 
the Bronx district attorney, Mario Merola, comes here, or is repre- 
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sonted hvrv as a champion of preventative detention, I do not think 
that, generally speaking. I am comfortable with that concept. 

Senator Spectek. Do you think preventative detention has any 
role at all as applied to juvenile offenders, or those charged with 
juvenile offenses? 

Mr. Warner. Oh, yes, sir, and as a matter of fact, to answer your 
specific question, I do support the decision in Schall v. Martin, 

I am just trying to say to you that I come here in a context of 
one who ordinarily does not feel comfortable in preventative deten- 
tion, but in the context, and for the reasons that we will discuss 
under the Schall decision, I do support that decision. 

First of all, I think that we have to make clear the fact that in 
New York, juveniles are not all the same, that is, not every juve- 
nile who is defined as a person between the ages of 7 and 16 is 
going to go to the family court to be tried as a Juvenile delinquent. 

A number of juveniles, called juvenile offenders, are held crimi- 
nally re.sponsible for their conduct, and they begin in the criminal 
courts. This class of juvenile is subject to all of the procedures out- 
lined in the adult criminal courts, as including bail. 

Senator Spkc'ter. Do you mean juveniles who are charged with 
serious offenses and are tried as adults? 

Mr. Waknkr. Yes, juveniles aged 13, who are charged with 
murder, juveniles 14 and IH who are charged with additional seri- 
ous crimes, such as rape in the first degree, sodomy in the first 
degree, kidnapping, arson, and so forth. 

Senator Specter. Armed robbery? 

Mr. Warner. Armed robbery, yes. 

Senator Specter. May a 13 year old be charged with armed rob- 
bery, and tried as an adult? 
Mr. Warner. No, sir, he may not. 
Senator Specter. But 14 year olds may? 

Mr. Warner. A 14 year old charged with armed robbery can be, 
and will be charged initially as an adult, subject to removal to the 
family court. 

Senator Specter. All right, Mr. Warner, focusing then on juve- 
niles who are in the juvenile court system, are you satisfied with 
the standards which are applied under New York law for preventa- 
tive detention? 

The focus of our attention here today is whether it would be ap- 
propriate for Congress to legislate under the Civil Rights Act, 
under article V of the 14th amendment, to establish some stand- 
ards for p-eventative detention for those who are in the juvenile 
system, as opposed to 15 or 16 year olds who are certified to be 
tricni as adults. 

Mr. Warner. Senator, the reason that I bring up the dichotomy 
between juveniles in the New York State system is to illustrate 
that a juvenile does not suffer, or is not subject to preventative de- 
tention for the rules of the family court simply because he is a ju- 
venile. Certain juveniles are syphoned off, and they are taken to 
the adult system. 

It is the juveniles that are left behind that I believe are supposed 
to be subject to the purposes, the mandates and the principles of 
the juvenile court. That is, in New York, if there is no longer going 
to be a rationale for the family court to exist, if it is simply going 
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to be a c()in[)ilatioii of adversarial procedures .{leaned from the 
criminal courts, with a few added benefits of its o//n, such as priva- 
cy of records, then all we have is a junior criminal court operating 
behind closed doors. 

So if we are going to maintain the principles behind the family 
court, if they exist any longer, then what we are talking about is a 
system in which the family court is directed to a specific purpose, 
and it is directed toward specific ends, and has specific needs, and 
certain juveniles who come before it cannot be looked upon simply 
because they are in an adversarial procedure 

Senator Specter. All right. The question is— the threshold ques- 
tion within that juvenile court system, there are some juveniles 
that ought to be contained within that court system awaiting their 
trial because they are a danger to the community, or may not 
appear at trial. 

Mr. Warner. Yes, sir, I think there are. 

Senator Specter. Do you think that there ought to be more rigor- 
ous standards applied nationally than those which are required 
under the decisions of the Supreme Court of the United States in 
Schaii V. Martin? 

Mr. ^yARNER. I think one of the points the Supreme Court made, 
and which the court of appeals in New York State made, was that 
there has got to be some flexibility in the system, to enable the 
court to deal with the juvenile that comes before it, and deal with 
his specific situation. 

Senator Specter. Had you been sitting on the Supreme Court, 
given your experience as a lawyer, and your experience in the juve- 
nile field, would you have reversed the decision in the court of ap- 
peals for the second circuit? 

Mr. Warner. Yes, sir, and had I been in the district court I 
would not have decided that way in the first instance. 

Senator Specter. Why? 

Mr. Warner. Because of the reasons that I am trying to articu- 
late here, and , ^-haps not succeeding in. Explaining when a juve- 
nile comes *jefore a judge in the New York State system, the law 
presumes i/s rele ase. It states that unless the court can set forth 
one of the twv, .easons; namely, that he is not likely to appear, or 
that there is substantial risk that he will commit another crime, 
they are supposed to let him go. They have to make an affirmative 
finding before they can actually hold him. 

And I think that when a judge looks at an individual who comes 
before him, he cannot tell in advance, and the legislature cannot 
tell in advance, what exactly the particular needs of that individ- 
ual are going to be, and what the needs of society are going to be. 

Senator Specter. But in Schall v. Martin, as the facts are related 
to me, there were offenses such as enticing others to gaml3le, many 
were first time offenders and the vast mcyority were placed on pro- 
bation, or their cases were dismissed. 

There is an appearance at least from what I know, and the pur- 
pose of this hearing is to find out more, that the juveniles were not 
charged with serious offenses, that there was not a likelihood that 
they would fail to appear, or that they would commit other offenses 
while at liberty awaiting their hearings. 
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Mr. Waknkk I iiiiKht note, Si-nator, that the one case that I am 
[iimilKir with IS (JicKoty Miittin. Because Gregory Martin was a 
Kionx case In fact, (Jregory Martin arose as one of the first cases 
under my Bureau s existence, which was lormed after the legisla- 
ture in V.hh passed the Juvenile Justice Reform Act, which went 
into effect in 1!)(7, making certain serious crimes in family court a 
designated felony act. 

(tregoiy Martin was charged with armed robbery, I believe with 
a Itnife. in 1!)77. Ultimately the case was handled by another office 
on appeal under a system then existing, but that case, I believe 
was serious, and I believe that the family court does encounter a 
number of serious instances in which they have to have the power 
t<i (feai flexibly, but reasonably, witfi the individual before them 

Senator Si'KCTKK And you believe t!,at the standards, applicable 
under the New York statute, are adequate? 

Mr Waknkk. Senator, I think there are people who are going to 
say that there are no standards under that statute. >3ut I think 
that IS not true. I think the standard is whether there is a serious 
risk that he is likely to commit a crime. This standard is to be en- 
roiivd f).v judges whom I presume people will trust because I hear 
inucfi talk about how family court judges are capable of doing a 
number of different things. That is usually raised in the context 
when people want to transfer the jurisdiction of the criminal court 
back to the family court. 

But when people are talking about this issue, they suddenly 
forget the arguments they have made in favor of the family court 
judges to deal with juveniles before them reasonably. 

Now when the juvenile comes before a judge, I think there is 
also a feeling that the judge is likely to hold him. Well, if that is 
true It has not been my experience, because most of the judges in 
family court that I have encountered are more likely to release 
him. .So I am not finding the abuse that seems to be an undercur- 
rent here in this entire discussion. 

I think people are suspicious of what the court will do. They dis- 
trust It. and they look to the very brief sentence under the statuto- 
ry provision .•{^O.-'iCiKOi, and they say that it does not set forth a 
standard, but 1 believe that a standard is set forth. The judge, who 
we have been told has the ability to look at juveniles and recall 
.seeing them before, and deal with their problems, they can look, 
aiuf they can determine whether or not there is a serious risk that 
this individual is going to commit a crime. 

And also, we have to remember that these cases in family court 
are supposed to be re.solved very quickly. I think that the goal of a 
family court is to deal equally with the public's need for protection, 
aiKf tlic iiiveniles need to have the court act with respect to his 
hvsi inietcst. atid one of his be.st interests is not to go back out and 
commit another crime, for many reasons, not the least of which is 
the possibility of physical harm or death to him, when he does it. 

Senator Si-kctkk. So your view is that it is not necessary to have 
any ait ion hy the Congre.ss in e.stablishing standards for pretrial 
(leteiition in juvenile ca.ses? 

Mr Waknkk Senator, if the li.st of standards is flexible enough 
to uive the court room to take cognizance of situations that are not 
contemplated before the legislature, then yes. guidelines are always 

ERIC 



50 

helpf ul, but I think if we try to formulate something rigid, which a 
court is going to be locked into. I know as a prosecutor. I am sure 
you do. sir. that when legislators enact mandatory sentencing pro- 
visions and rules such as that, they are telling the people in the 
system that they do not trust them, that they do not believe they 
will do the right thing. 

So I do not want to see people like me, and other people that I 
believe can act properly, being told they do not know what they are 
doing, and cannot act reasonably. But I think that guidelines, by 
which the legislature indicates those factors which it thinks is ap- 

?ropriate is always helpful, although it seems to me that in New 
brk State, the New York Legislature should be the one acting. 
Senator Specter. Well, section 320.5 has the standard substantial 
probability that he will not appear in court on a return date, or a 
serious risk, that he may. before the return date, commit an act 
which if committed by an adult would constitute a crime. 

Professor Guggenheim, your basic input is that— is Professor 
Guggenheim still here? 
Mr. Warner. No, sir. 

Senator Specter. Ms. Gittis. is it your point that these standards 
were not applied to really serious cases? 

Ms. GiTTis. Could you repeat the question? 

Senator Specter. The question is, looking at the New York act, a 
substantial probability that he will not appear on the return date, 
or serious risk that he may. before the return date, commit an act, 
which if committed by an adult, would constitute a crime, that 
those standards are not being appropriately applied by the New 
York juvenile judges? 

Ms. Gittis. I would point out that risk cannot be appropriately 
assessed without any guidelines whatsoever 

Senator Specter. Do you think there is any necessity for further 
deliberation on the serious risk that he may commit a crime? 

Ms. Gittis. I think there definitely is. 

Senator Specter. What do you think about that, Mr. Warner? 

Mr. Warner. Senator, here again, what I frequently hear in this 
connection is that there is no ability to predict anything. 

Well, then we are going to be throwing out the bail system along 
with it. because that is a prediction. In fact, a court is often called 
upon to make predictions throughout a case. I do not consider that 
to be a vaild objection to detaining a iuvenile whom the evidence 
indicates is a serious risk to commit additional crimes while await- 
ing trial, especially since the statute generally authorizes only a 
brief period of pre-trial detention. 

Senator Specter. So you think the standard is adequate? 

Mr. Warner. I think that it is broad and flexible. Of course, if it 
is applied arbitrarily, it is no good, but that is true of every stand- 
ard. 

I think if we try to get rigid about it. we are going to end up 
defining out of existence a number of situations. 
Senator Spe( teh. Thank you very much. Mr. Warner. 
Thank you very much, ladies and gentlemen. 
I appreciate your being here. 

(Whereupon, at 11 a.m.. the subcommittee was adjourned, subject 
to the call of the Chair ) 

I The prepared statement of Mr. Warner follows:] 
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Prepared Statement of Cric Warner 

Members of the Subcommittee! 

I tlo not come before you as a champion of "preventive 
detention." In fact, neither Bronx District Attorney Mario 
Merola nor I is generally comfortable with that concept. 
For the reasons that follow, however, we support the Supreme 
Court decision in Schall v. Martin, whioh upheld a provision 
of the New vork Family court Act authorizing pre-trial deten- 
tion of a youth charged as a juvenile delinquent when there 
is a serious risk that he may commit criminal acts before his 
cdsu is finally resolved. 

Initially, it mi'SL be understood that New York state, 
for purposes of criminal prosecution. dofc,3 not treat all ju- 
veniles the same. Rather, it requires that certain older 
juveniles charged with the most serious crimes be prosecuted 
initially in the criminal courts subject to removal to the 
family court. These individuals are called "juvenile offend- 
ers." AH other juveniles, as well as those "offenderi." whose 
cases have been removed, are treated in family court as juven- 
ile delinquents. 

Since "juvenile offenders" are now subject to prosecution 
in the criminal courts, ouch individuals are also subject to 
the substantive and procedural rules of the criminal law. 
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These include the right to a trial by jury, the right to have 
a grand jury consider the merits of the charge, and the avail- 
ability of eight different forms ol' bail, in addition to re- 
cognizance, depending upon the circumstances of the case. Quite 
significantly, on the other hand, under the Family Court Act 
the concept of bail tor juvenile delinquents is totally unknown. 
In fact, regardless of the circumstances of the case, the 
statutory rule with respect to release of a juvenile is always 
the same, and such release is always presumed ^ Thus, unless 
the court makes an affirmative finding, either that there ia 
a substantial probability that the juvenile will not appear in 
court on the return date, or that there is a serious risk that 
he will conunit additional crimes before the return date, the 
respondent must be released. Notably, the court must state 
on the record the facts and reasons for ordering detention, 
but need say nothing at all if the juvenile is released. 

In light of this fact, it does not seem at all approp- 
riate to require the family court to ignore a clear showing 
that a juvenile Is likely to commit additional crimes if 
released, and then to release such individual from the cus- 
tody of the stato to one who is unable or unwilling to pre- 
vent the oicurrence of additional criminal conduct. To re- 
quire the court to act In such cavalier disregard of the 
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Obvious, is to ruquitu it to Uisrogard the founding princi- 
ple and mandate which underpins the family court's very ex- 
istence: namely, to consider at all times the needs and best 
interests of the juvenile and the community's need for pro- 
tection. As the New York State Court of Appeals found when 
it upheld the validity of the predecessor of the current stat- 



"The children who come before Family 
Court fall largely into two categories 

those who are no longer subject to 
the guidance or effective control of 
their parents or guardians^ and those 
who have no custodians at all. Indeed 
this is what has contributed to their 
difficulties. In this ciraumntance t« 
a very real extent Family Court must ex- 
ercise a substitute parental control for 
which there can be no particularized 
criteria.**.. . 

**This case draws attention to what 
appears to be a growing tragedy — the 
thus far elusive and largely unmanageable 
problem of the neglected and delinquent 
child in our society. Most important — 
intelligent, effective and compassionate 
means must be found to assist children 
that are not subject to parental guidance 
or control, or whose custodians are inef- 
fectual, through the temptations and 
turbulence of adolescence. In this aspect 
the children are the victims. On the 
other hand, if they are victims it must 
also be acknowledged that they are the 
perpetrators -- of homicides, robberies, 
burfjlaries and rapes which threaten to 
make the modern city an imprisoning for- 
tress for the old, the weak and the timid.** 



There are some, of course, who reject the parens patr^a 
concept, who despite the view that detention for any duration 



can be in the juvenile's best interests, and who maintain that 



the family court system functions in everyone's best interests 



only to the extent that it provides the juvenile with numerous 



ute: 
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procedural benefits offered by the criminal oourta^ as well ae 
with certain other benefit! unique to itself. X disagree. 
X believe thai: if the family court system is to constitute 
anything more than a junior criminal court operating behind 
closed door8# it must have the ability to carry out its 
special purpose. Furthermore , X agree with the Supreme 
Court and with the New York Court of Appeals that detention^ 
even in the preventive aense« provides benefits to society, 
and to the juvenile as well. With respect to the societal 
benefit, the New York Court stated x 



**Our society may also conclude that 
there is a greater likelihood that a 
juvenile charged with delinquency, if 
released, will commit another criminal 
act than that an adult charged with a 
crime will do so. To the extent that 
self-restraint may be expected to con- 
strain adults, it may not be expected 
to operate with equal force as to ju- 
veniles. Because of the possibility 
of juvenile delinquency treatment and 
the absence of second-offender sentenc- 
ing, there will not be the deterrent 
for the juvenile which confronts the 
adult. Perhaps more significant is the 
fact that in consequence of lack of ex- 
perience and comprehension the juvenile 
does not view the commission of what 
are criminal acts in the same perspect- 
ive as an adult. Xt serves to refer to 
the common recognition of the high school 
"lark**, or to the relative indifference 
which the young attach, for instance, to 
shoplifting or to '^borrowing'* an automo- 
bile and the unconcern with which they 
view the possibility of being apprehended. 
There is the element of gamesmanship and 
the excitement of ""getting away** with so*ne- 
thing and the powerful inducement of peer 
pressures. All of these commonly acknow- 
ledged factors make the commission of crim- 
inal conduct on the part of juveniles in 
general more likely than in the case of 
adults. Antisocial behavior of the young 
may be dismissed, or even be expected, as 
a "prank^, a characterisation never applied 
to similar conduct of an adult. Xn conse- 
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quencfn of th«t« and oth«r lik« oontld«ra- 
tions, protaotion of th« public paao«»and 
general welfare juttifiee reeort to special 
procedures designed to prevent the comnis** 
sion of further criminal acts on the part 
of juveniles as differentiated from adults." 

Moreover « when crime is avoided, the juvenile himself 
benefits by avoiding the consequences of his criminal act* 
ivity# such as physical injury which may be suffered when 
an outragod victim fights back or when a policeman makes an 
arrest. Additionally, he avoids the downward spiral of 
criminal activity into which peer pressure may lead him. 

some still argue that, even assuming that preventive 
detention may provide certain benefits when utilized prop- 
erly it is, all too often, improperly utilised. However, 
I agreo with the Supreme Court and the New YorJ. Court of 
Appeals that the validity of thi** argument has not been 

established by statistics* Moreover, in my own experience 
I have not seen a misuse of pre-trial detention. On the con** 

trary, most family court judges whom X have encountered are 

far more likely to release a juvenile than to detain him. 

Once again, by way of conclusion, I reiterate that X am 

not generally a proponent of preventive detention. However, 

if there is in fact a legitimate basis for treating juveniles 

difforontly from adults with respoct to length of sentence, 

openness of courts, privacy of records and presumption toward 
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release , then we muot recognise that there may also be a legit- 
imate difference in our roasons for detaining them when the 
record reveals that release is not in the best interests of 
society or the particular juvenile involved. As long as the 
judge does not act arbitrarily in this respects I support the 
power to make that decision. 
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